
 
 
Acting Chairman Michael J. Copps 
Federal Communications Commission 
445 Twelfth Street, SW 
Washington, DC 20554 
 
April 3, 2009 
 
RE: WC Docket No. 07-52 
 
Dear Chairman Copps, 
 
 Free Press submits this written ex parte filing to highlight again an issue in the 
Commission’s open docket on broadband industry practices, WC Docket No. 07-52.  For two 
years, we have followed your leadership in raising concerns that wireless service providers 
appear to be engaging in activities that go against the Commission’s Internet Policy Statement by 
violating consumers’ right to run applications, use services, or attach devices of their choice over 
their broadband connections.1  Recent reports about application blocking again raise these 
questions.  Regardless of whether any particular incident would be found in violation of the law, 
the lingering uncertainty surrounding consumer rights on the Internet indicates the need for the 
Commission to clarify its rules.  To resolve any alleged ambiguity raised by parties in earlier 
proceedings,2 the Commission should confirm that the Internet Policy Statement applies to 
wireless service providers that offer broadband Internet access service, as has been 
acknowledged in prior proceedings and statements of sitting Commissioners.  Furthermore, the 
Commission should request more information on the extent of the wireless providers’ role in and 
their justifications for these widely-reported behaviors. 
 
 Wireless networks demonstrate numerous anti-consumer practices that may be violations 
of the Commission’s Internet Policy Statement.  In some cases, these appear to be outright 
restrictions on applications, services or devices imposed by the carrier.  In other cases, there 
appears to be a business relationship between carriers and equipment vendors designed to cripple 
applications or hinder consumer choice for anticompetitive purposes.  Most notable among 
recent reports, the Skype Voice over IP (VoIP) application on the Apple iPhone can make and 
receive calls over a Wi-Fi connection, but cannot make or receive calls over AT&T’s 3G 
network.3  Although this limitation is formally imposed by Apple as part of the rules for its 
application store, a senior official at AT&T was quoted in USA Today as saying, “We absolutely 
expect our vendors” – in this case, Apple – “not to facilitate the services of our competitors.”4 
This statement suggests that AT&T may be playing a role in restricting consumers’ access to an 
application that competes with the carrier’s own voice service.  Similarly, applications to allow 
tethering of the Google Android phone are unavailable on Google’s Android Marketplace for all 
T-Mobile customers.5  The Android user community reports that Google’s distribution 
agreements require Google to remove applications that violate the device manufacturer or 
carrier’s terms of service.6  These two cases suggest that the future of wireless innovation will be 
determined first and foremost not by developers of the devices, but by wireless carriers through 
restrictive language used to control consumers’ use of applications and services on their 
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networks.  Instances like these crop up so routinely in the wireless market that we believe they 
merit attention from the Commission – the consumer’s cop on the beat for protecting access 
rights. 
 
 Wireless terms of service make clear the wireless providers’ intent to violate the Internet 
Policy Statement.  The terms imposed by most major wireless carriers purport to prohibit the use 
of, at minimum: peer-to-peer applications, either in general7 or when transmitting to multiple 
recipients;8 Web broadcasts;9 server or host applications;10 tethering;11 and the use of wireless as 
a substitute for wired broadband.12  AT&T states specifically that “customer initiated redirection 
of television or other video or audio signals via any technology from a fixed location to a mobile 
device” is prohibited,13 a rule that would seem to prohibit innovative and consumer-friendly 
technologies such as Sling Media’s mobile player.14  AT&T claims that its service limitations are 
justified because the prohibited uses “cause extreme network capacity issues and interference 
with the network.”15  However, explicitly permitted uses such as “downloading legally acquired 
songs” and the default and non-removable YouTube application on the iPhone also consume 
substantial amounts of bandwidth, and thus call into question any claims of network limitations.  
In any event, if there are legitimate issues of network management, they are covered under 
exemptions from the Internet Policy Statement and would also benefit from legal clarity. 
 
 These limitations fly in the face of the consumer rights contained in the Internet Policy 
Statement, and the Commission should reaffirm that the Internet Policy Statement applies to 
wireless networks.  Text and history demonstrate that the Internet Policy Statement has always 
applied to all broadband technologies, including wireless networks.  The text of the Internet 
Policy Statement is technology neutral on its face, discussing the Internet and “broadband 
networks,” not the wireline network or any other specific technologies.16  Wireless data services 
offer connections over broadband networks to the Internet, and are thus included within the plain 
language of the Policy Statement.  The history of broadband deregulation also confirms the 
importance of treating all technologies alike – the Commission emphasized technological 
neutrality and regulatory parity in the 2002 Cable Modem Order,17 the 2005 Wireline Broadband 
Order,18 the 2006 Broadband over Power Lines Order,19 and, most recently, the 2007 Wireless 
Broadband Declaratory Ruling.20  We applaud your commitment to this application of the law, 
which you have affirmed ever since the 2007 order, in which you stated, “[T]he right to attach 
network devices—as well as the three other principles of our policy statement—now applies to 
wireless broadband services.”21 
 
 The Commission’s August 2008 Comcast Order further confirms that wireless networks 
are included in the Commission’s case-by-case approach for protecting the rights enumerated in 
the Internet Policy Statement.22  The Commission chose to adopt a case-by-case approach in 
large part because case-by-case adjudication is more appropriate for “complex and variegated” 
networks – mentioning wireless networks specifically.23  Similarly, the Commission stated that 
its order did not need to address practices of wireless networks specifically, because the case-by-
case approach permitted the Commission to address wireless networks in the future.24  
 
 Clarifying the text and tradition of the applicability of the Internet Policy Statement to 
wireless networks is particularly important now, given AT&T’s announcement of its intent to 
sell discounted laptops along with wireless broadband connections.25  AT&T’s wireless terms of 
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service will apply to these computers and computer users as well.  Clarity for consumer 
protections in this nascent market would be valuable for buyers and sellers alike. 
 
 Consistent with your long-standing view, the Commission should officially confirm that 
the Internet Policy Statement applies to wireless broadband service providers, and should 
investigate the practices of wireless carriers engaging in what may be violations of the Internet 
Policy Statement, including in particular the imposition of direct or indirect limits on consumers’ 
right to run the applications and use the services of their choice. 
 

Sincerely,  

 
Ben Scott, Policy Director 
Chris Riley, Policy Counsel 
Free Press 
501 Third St NW, Suite 875 
Washington, DC 20001 
202-265-1490 

 
CC: 
Robert McDowell 
Jonathan Adelstein 
Rick Chessen 
Rudy Brioche 
Angela Giancarlo 
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