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HisTORY AND OVERVIEW OF CONSUMER COMMENTS

Consumer Commenters have been involved in the proceedingson the broadcast media

ownership rules for many years, submitting detailed econonic, legd, and sodal policy andysis
at every stage of the process. We have seen the Commission attempt in avariety of waysto
loosen these rules, contorting policies in ways that would require the Courts Qo abandonboth
logic and reality.® . We have yet to see aproposl tha was even remotely in the public interest
and opened to atrangparent process for full public ddiberation and scrutiny. Indead, we have
seen the Commission pursue an endsoriented process with predetermined condusonsthat pgper

over empirical problems and policy incongstendes with creative disregard for the factsin the

! Throughoutthis Ex Parte, unless otherwise stated, all references are to commentsfiled in the

following proceedings In the Matter of 2006 Quadrennial Regulatory ReviewN Review
of the Commission® Broadcast Ownership Rules and Other Rules Adopted Pursuant to
Section 202 of the TelecommunicationsAct of 199, MB Docket No. 06-121;1n the
Matter of 2002Biennial Regulatory ReviewN Review of the Commission® Broadcast
Ownership Rules and Other Rules Adopied Pursuant to Section 202 of the
TelecommunicationsAct of 1996 MB Dodket No. 02-277;1n the Matter of Cross-
Ownership of Broadcast Stationsand Newspape's, MB Docket No. 01-235;In the Matter
of Rules and Policies Concerning Multiple Ownership of Radio Broadcast Stationsin
Local Markets, MB Docket No. 01-317;1n the Matter of Definition of Radio Markets,
MB Docket No. 00-244.

2 A Diversity Index tha requires usto accept that a community collegetelevision station makes

agreater contributionto viewpoint diversity than aconglomerate that indudes the third-
largest newspape in America aso requires usto abandonboth logic and realityQ
Prometheus Radio Project v. F.C.C., 373F.3d 372(C.A.3 2009 at 408.

3 Craig Aaron, Marvin Ammori, Joseph Torres and S. Derek Turne, (evil in the Details: 10

Facts Kevin Martin Doesn®Want Y outo Know AboutHis New Media Ownership
Rules,ONovember 2007, Available at

http://www.stopbigmedia.com/files/devil_in_the detalls.pdf;, Comments of Conumers
Union, Consumer Federation of America and Free Press (GConsumer CommentersQ,
Octobe 22,2007;A Freedomof Information Act Request from the Ingitute for Public
Representation submitted on Augug 10, 2006was required in order to obtain crudal
FCC research doauments. Nondhdess, the FCC has yet to release more than 1400pages
from thedoauments requested.
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We have seen the Commission® proposis and rules subjected to spirited oppostion and
rejection by theUS Congress:* We have seen its proposls and rules roundy criticized in the
court of public opinionN repeatedly in hearingsacross the county.: Andwe have seen the
Commission®rules overturned by the 3" Circuit Court of Appesls and remanded for
reconsderation: We now standin the midg of theremand review, facing yet another ingance of
unprecedented behavior fromthe FCC in the handling of this matter.

On Novembe 13,2007,Charman Kevin Martin offered the public a proposl to relax
the newspgper-broadcast cross-ownership rule. He did so outsidethenomal channds of agency
procedure, publicizing the proposl indead through a press release and an Op-Ed in the New
York Times.” The proposl and thetime table for public comment were nat conduded usng
standad Commission process, nor were they published in the Federal Register or putouton

Public Notice. TheCharman declared that he would permit 30 days for public comment, which

* Ben Scott, OThe Palitics and Policy of Media Ownership,OAmerican University Law Review,
Vol. 53645

® See http://www.stopbigmedia.com/=hearings S.J. Res. 17,108h Cong.(2003; Wayne
LaPierre, Bpesk Out vs. FCC While Y ou Can,ONew Y ork Daily News, July 18,2003,
Available at http://www.freepress.net/news/2181Q GFCC in Seattle: Timeto Listen,0
Seattle Times, Nov. 9, 2007 GCongress Should Slow New Media Ownership Rules,O
Portland Press Herald, Nov. 13,2007,Available at hitp://www.freepress.net/news/28122,
James S. Grandli, GConslidaionin Medials Called Stifling,OLos Angdes Times, Oct.
4,2006 Available at hitp://www.freepress.net/nens/'18144 Deborah Douglas, ONurture,
Don®Squdch, Independent Media V oices,OChicago Sun-Times, Sept. 26, 2007,
Available at http://www.freepress.net/nens/’26489 (Hundreds Oppos FCC Media
Conolidaion@Moveat Seattle Meeting OAssodated Press, Nov. 10,2007;Kim Hart,
JFCC Charman Draws Fire for Cross-Ownership Plan,OWashington Pog, Dec. 6, 2007,
Available at http://www.freepress.net/news/’28775 Stephen Labaton, GFew Friendsfor
Proposil on Media,ONew Y ork Times, Nov. 14,2007, Available at
http://www.freepress.net/news/’2809Q Jim Puzzangheaa, Bad Reviews Pile Up for FCC
Chief@ Plan,OLos Angdes Times, Nov. 19, 2007, Available at
http://www.freepress.net/news/28224

® Prometheus Radio Project v. FCC, 373F.3d 372(3d Cir. 2004)

" Kevin J. Martin, "TheDaily Show," New Y ork Times, Nov. 13, 2007, Available at
http://www.nytimes.comy2007/41/13/opinion/13mertin.html; Federal Communications
Commission, "Charman Kevin J. Martin Proposs Revision to the Newspgpe/Broadcast
Cross-Ownership Rule," News Release, Nov. 13,2007, Available at
http://hraunfoss.fcc.gov/iedocs publc/attachmatch/DOC-278113AlL.pdf.




would bedueon December 11". Immediately thereafter, the Gunshine rulesOwould apply
(barring some changein usud procedure) in advance of a December 18" vote and the public
would have no further oppotunity to comment or to reply to the comments of other stakeholders.

We meet this arbitrary deadline of December 11" unde protest. For thereasonswe
outiinein thisfiling, it isnot possible to assess the purpose, fundion, or impact of the
Charman(@ proposd rule. The Charman has notgiven the public a prope Further Notice
giving appropriate explanation as to theintentionsof this proposl. Thepublic deservesto
scrutinize and to comment uponany proposd rules and thar rationde dueto the controversial
naure of this proceeding. Given the credibility deficit that follows from the agency@ record on
thisissue it isimpeative tha the Commission avoid the cloud of suspiciontha will ariseinits
absence of atrangparent process tha the Commission has yielded once more to thewill of
indugry pressure.

Thisisanecessity in this case because nowhere in therecord does any commenter ever
request, recommend, or propo% anything like wha the Charman has offered. Needlessto say,
the November 13" proposil does not offer any explanation nor cite anything in therecord upon
which itisbased. Termsare notdefined. Classifications conditionsand standadsfor merger
review are ambiguous Therangeof potential impactsiswide Theissues left completely
unaddressed are highly significant and deeply intertwined with theruleitself. In shon, this
proposl is apog-it note conduson to oneof themos complex, controversial and important
public policies the Commission has madein many years. Such an endingis ndther jus nor
fitting\ nor should the public be forced to tolerate this latest and mosgt egregiousexample of
indifference to, and abuse of, the policy making process.

Conauumer Commenters take this oppotunity to remind the Commission tha a great body
of empirical research lies unaddressed in therecord. In paticular, we highlight work doneonthe

key issues of viewpoint diversity, localism, newsroom output, and minority ownership. The



November 13" proposil is void of any meaningful incorporation of these facts. The Commission
has abroad body of evidence in therecord generated by numerousstudies on media ownership
rules, market econormics, minority ownership, content bias, and othe related topics. Themos
recent roundof ten studies came at consderable cod to taxpayers. We have filed lengthy
critiques of these studies elsewhere.* But we note that the data set produced by this research
offers arich seedbed to foder exactly thekind of public interest rules we have longrequested.
Our own research based on tha daa suggests many of theright starting paints. We would like to
once more quickly summarize the key arguments tha remain withoutrebuttal or evaudion. In
its December 5, 2007reportt on the FCC@ studies, the Congressiond Research Service suppoted
our findingsand we submit tha the problems we identify cannotbeignored s

First, we have fundanentally overturned theprimary claim at the center of the FCC@
argument for cross-ownershipN that newspaper owned broadcast stationsresult in more news for
local communities. Despite the Court@ reliance on this argument in the Prometheus case, it is
not suppoted by the expansve data sets collected by the Commission thisyear. The
Commission has studied theimpeact of these mergersonly at the station level, rather than at the
market level. At themarket level, cross-ownership resultsin theloss of an indgpendent voice as
well asadeclinein market-wide news produdion. Once definitionsare corrected and policy
relevant variables induded in propealy specified statistical modds, thereis no suppot in the
FCC daato relax media ownership limits. The CRS report onthe FCC@ studies affirms the

relevance of this critique

Orhe peer reviewers and the Consumer Commenters identified anumber of
possible technical problemsin the econonetric andyses performed in the 10
studies. The potentially mos noteworthy criticism appearsto bethat al but
oneof the studies addressed the impact of media ownership characteristics on

8 Comments of Consumer Commgnters, Octoba 22, 2007,

® Chales B. Goldfarb, Orhe FCC& 10 Cgmmissioned Economc Research Studies on Medja
Ownership: Policy ImplicationsOCongressiond Research Service, Dec. 5, 2007, (CCRS
ReportQ



the programming provided by individud cross-owned stations not onthetotal
programming available to consumersin thelocal market, which arguably isthe
key public policy concern.C

Second,in its 2003Find Order, the Commission ignored minority ownership issues Bthe
unde-representation of minorities and females and thelack of diversity in themediabso totally
tha it elicited a stern reprimand from the Court. Unfortunaely, over the course of four years, the
FCC hasfailed to rectify thesituaioninitsresearch agenda In fact, the Commission has never
bothered to create an accurate cenaus of the gender and race of broadcast licensees based onits
own dataN relying ingead on summary data tha are hopdessy inadequae. Ingtead, it
commissiona last minute studies tha attempted to gloss over its own inatention to theissue
Theauthors of both studies were hamstrung by the absence of usable daa on minarity
ownership. At the same time, the commission@flawed data on minority and female ownership
was allowed to infect all of themajor statistical studies of the broadcast media. Closer
examinaion of corrected data shows that relaxation of media ownership limits reduces minority
ownership.

The obviouscontradiction between permitting further media conlidation and promoting
minority ownership begsthe question of whether the Commissionisignoting this central policy
issuein order to avoid inconvenient realities that derail its preset agenda The CRS report
confirms:

On its Prometheus decision, the Third Circuit ingructed the FCC to consder

theimpact of changesin its media ownership rules on minority ownership.

Withoutaccurate data on minority (and female) ownership, it isimpossible to

perform such andysisEl tispossible tha the Third Circuit would not approve

any FCC media ownership rule until the Commission has developed a

minority ownership daabase of sufficient accuracy to allow for reliable testing
of theimpact of the rules on minority ownership.G*

10 CRS Report, Summary Page
11d, p. 55



On thewhole, despite months of research, the Commission has never provided any
compdling evidence tha public interest limits on media ownership should berelaxed. Onthe
contrary, the daa collected show the opposteN the ownership limits protect the quantity and
qudity of local news. Further, the Commission hasignored thekey questionsof localism and
diversity, avoiding any subgantive andysis of consolidation®@impact on minority ownership
based on an accurate countof minority owners. Throughout the Commission has followed a
process tha was endsoriented from the start, never deviating from a research plan tha traded
objectivity and the puldic interest for blind faith in deregulation.

The Commission@failure to address these empirical issues prior to theissuance of a
proposd ruleN even oneddivered viaapress releaseN is stunning. It demondrates either that
the Commissionis uninterested in a pdicy based on facts, or tha the agency bdievestha the
diversity of viewpointsin thenews and the diversity of station ownership are notcompdling
public policy gods despite Congressiond obligaionsto treat them as such. Itisonthis
backdrop, this history of administration neglect and abuse, tha we file these comments.

In this filing, we will outiinetheissues raised by the Chairman@® proposl. We will
demondrate througha conagptud critiqueof its modd and framework a more appropriate way to
make media ownership rules. We will give empirical evidence to jugify these proposls.
Findly, wewill raise al of the questionsleft unaddressed and unanswered by the November 13"
policy-proposl-by-press-release. It isour view that the Commission should answer these
queiesin afull Further Notice ontheactud propaosed rule before conduding this proceeding.
Unless Charman Martin remedies procedural flaws, eliminaes dangaousand vagueexceptions
and thoroughly expandsmeaningful minorty ownership andlocal programming needs his plan
will not serve the public interest or meet minimum legd fairness requirementsfor FCC rules.

Beyond our procedural concerns the Charman@ proposil to allow case-by-case review

of newspgpe BTV mergersin al media markets suffers from a number of critical infirmities.



Thebendits heclaimsfor it in his Op-Ed are not demondrated in therecord. Theassertionsthat
cross-owned combinationsproduce more news and that they bendfit thefinandal viability of the
newspaper busness are simply notborne outby the facts and in noway jugify reduang the
diversity of viewpoint in our community. We note tha both broadcast stationsand newspgpers
(to the extent the Commission even has jurisdiction over these entities) continueto bevery
profitable busnesses tha do not deserve abal outat the expense of thepublic interest. Further,
there has never been any explanaion for how the checks and badances provided by indgpendent
voicesin different local mediawill bereplaced in conolidated markets. Theideatha the
Internet is a suitable subdgitute for local news and origind reporting doesn®pass even the lowest
evidentiary bar. These are the central issues in setting thelimits on cross ownership. Charman
Martin® proposil does not meet any of these public interest tests.

It is notable that the new proposl appearsto pamit media concentration only inthe
largest markets.> However, thisfacial difference from the proposl of thepreviousFCC (which
would have swept away ownership limitsin al butthe smallest markets) does not appear to hold
up under scrutiny. Thos mergerstha are nat pemitted presumptively would be subject to a
four part test. Thecriteriait propossto use to endure tha mergers do notharm the public
interest are vagueand unecified, and therefore unlikely to afford protectionfrom harm. Of
greatest conaern, perhaps isthefact tha this new four part test could possibly be met almost
entirely with unilateral assertionsfrom merging companies (Or es, we will do more news after
conolidaion.O Or es, we are having finandal difficulties.Q). Effectively, this new waiver

standard could permit waiversin mos marketsin thecounty. Inthisfiling, we outinetherange

12 BBeyond giving newspapersin large markets the chance to buy onelocal TV or radio station,
no other ownership rule would be altered.0* Kevin J. Martin, "The Daily Show," New
York Times, Nov. 13,2007,Available at
http://www.nytimes.comy2007A1/13/opinion/13nartin.html.




of possibilitiesin thisill-written rule. Themog likely outcome is consderable harm to the
public interest.

Findly, welookin vain for any mention of minority ownership in this proposd rule,
despite thefact that both the Congress and the Courts have repeatedly asked the Commission to
addresstheissue Theagency@ record ontheissue of minaority broadcast ownership can best be
described as oneof willful neglect. People of color own jug 3 percent, and women jug 5 percent
of al TV stations even thoughthose groupsmake up 35 percent and 51 percent of the U.S.
popuktion, respectively. Sadly, those striking numbers had to be compiled by Free Press
because the Commission has never conduded an accurate censusof minority owners. The FCC
has clear statutory and moral obligaionsto address thewoefully inadequée levels of minarity
and women-owned broadcast outlets before permitting any further media consolidaion.

For this proposl to beworthy of congderation by the public and the Congress, the FCC
should first correct its process problems and complete the record with regard to localism and
minority ownership. Fromthere, if the Charman is determined to press forward quickly, it is
impeative tha stronglimits on media mergers are preserved with very narrow exceptionsbased
onimportant public policy gods tha would prevent the mog dangeousconlidaion tha could
harm ourdemocracy. Amongthos provisionstha would be a starting place for congderation,
the Commission should maintain thetop four-firm excluson concept as a hard lineandimpos a
high standard with regard to other mergers, eliminating theloose waiver process. To the extent
tha anewspgper-TV combinaionwill add news produdiontoa TV station tha has not
produced local news duringthe period of its license (as oppo®d to merely adding newsto an
outlet tha already does news), it should raise themerits for its consderation. The Commission
should study theimpact of top market mergers on minority owners and the quantity/qudity of

local newsto determinetheeconomic impact at the market level.
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To prevent excessive concentration, the FCC should adoptaten voice test Bwhich is
congstent with the DOJFTC Merger Guiddines for thethreshold where amarket is defined as
unooneaentrated (more than 10 voices). Thevoice countshould be based on a measure of market
concentration tha reflects all types of media outlets, ther audiences and ther relative
contribution to the overall media market place. Only by adoping such an approach to couning
of voices will the FCC enaure tha its market andysis reflects thereality of media markets and
achieves the public policy god of promoting Qhewidest possible dissemination of information
from diverse and antagonistic sources.* Within this conceptud frame, the Commission should
adhee strictly to thethresholds of impermissible concentration in the Merger Guiddines.

Findly, the Commission should address the wide variety of definitiond problems,
ambiguities, and inconsstendes tha plaguethe proposd rule. Theconditionsapplied toward
the presumptionsmug beclarified. Theddinitions relevant to voice counts mus be provided.
Enforcement mechanisms should be articulated. The concentration standad mug beestablished,
defined, and defendad in therecord. The pubicinterest standad for pemitting mergers agang
arebuttal presumption mug be strengthened consderably and the obviousweaknesses
eliminaed. The Commission mug identify wha it intendsto dowith current license holders tha
stand outsdethe new rules by virtue of waivers and grandfathered combinaions In short, the
Commission should offer a Further Notice tha explains defines, and defendsits new rulein a
cogent and intellectudly congstent manne. Only then can such arule be expected to win the
confidence of the puldic and stand thetests of time and judicial scrutiny. We offer thefollowing

andysis and commentary as a starting point for this necessary enterprise.

13 Associated Press v. United States, 326 U.S. 1, 20 (1945)
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[l. ANALY ZING THE RULE
A. APIGINAPOKEISNOT A PROPOSED RULE

Charman Martin@ proposil to relax thelimit on the ownership of anewspaper andaTV
station in the same market conditutes aradical changefrom current policy. Theproposl as
written is so poolly defined that it isamog impossible to tell exactly which mergers would be
allowed and which mergers would be disallowed because the criteria by which mergers would be
evaluaed are completely unddined. Theproposl will allow media ownersto propo® any
merge they want. These mergers would be subject to a case-by-case review. For mergersin the
20 largest markets the Commission would presume tha the merger isin the puldic interest if it
met certain conditions For mergersin markets smaller than the 20 largest markets, the merger
would be consdered to nat bein thepuldic interest. However, the presumptionsappear to be
rebuttable according to a series of factors tha will betaken into accountin the Gndividudized
determinaion.O

In the press rel ease accompanying Chairman Martin® proposl heclamstha it Qs
notably more conservative in approach than the remanded newspgoe/broadcast cross-ownership
rule that the Commission adopted in 20030 The analysisin this section shows that, because
of themassive ambiguity in the proposal, thisclaim is, at best, mideading.

Whileit istruethat FCC@ 2003 remanded rule Gvould have allowed transactionsin the
top 170markets,Oit is not truetha Qt]herule Charman Martin proposs today would allow
only asubset of transactionsin thetop 20 markets, which would still be subject to an
individudized determinaion tha thetransactionisin the public interest. OContrary to this claim,
Charman Martin® proposil would alow mergersin all 210markets, subject to an
individudized determination. Moreover, unde Chairman Martin® approach, it appesrs that the
mog conaentrated media markets have thefewest protectionsagand the exercise of market

power and excessive influence by media companies.
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Theandysisin this section uses daain the current proceeding record to show that
Charman Martin@ proposal is completely unddined Dessentially a blank check for the
Commission to approve mergers across a widerange of markets. Depending on how thefactors
and conditionsare defined and applied, Chairman Martin® proposil could have dramatically
different effects on mediamarkets. Thepropos fails to providethe public with any idea

whatsoever, of wha the FCC@ merger policy would look like.

1. TheMost Protection Whereit isL east Needed
Theproposl starts with the presumption tha mergers are in thepublic interest if they
meet thefollowing conditions

Under the new approach, the Commission would presume a proposed
newspaper/broadcast transaction isin the public interest if it meets the following test:

(1) the market at issue isone of the largest Nielsen Designated Market Areas
(DMAYS);

(2) the transaction involves the combination of a major daily newspaper and one
television or radio station;

(3) if the transaction involved atelevision station at |east 8 independently owned and
operated major media voices (defined to include major newspapers and full power
commercia TV stations) would remain in the DMA following the transaction; and

(4) if the transaction involves a television station, that station is not among the top
four ranked stations in the DMA.

All other proposed newspaper/broadcast transactions would continue to be presumed
not in the public interest.

Moreover, notwithstanding the presumption under the new approach, the
Commission would consider the following factors in evaluating whether a particul ar
transaction was in the public interest:

(1) Thelevel of concentration in the DMA;

(2) ashowing that the combined entity will increase the amount of local newsin the
market.

(3) acommitment that both the newspaper and the broadcast outlet will continue to
exercise its own independent news judgment; and

(4) the financial condition of the newspaper, and if the newspaper isin financial
distress, the ownersCcommitment to invest significantly in newsroom operations.

13



Thefirst set of conditions which create the assumption tha the propoed merger isin the
public interest, do not appear to apply to markets outsidethetop 20. Thefactorstha can be
used to rebut the presumption appear to apply to all markets. In other words by explicitly
applying condtionsto thetop 20, but not applying them to markets outside of thetop 20, it
appearstha proposl is structured to allow mergers outside of thetop 20 markets tha could
involve top 4 ranked stations where there are fewer than 8 voices and the merged entity ownsa
duopol Psubject, of course, to the Ondividudized determination.O To be sure, even within the
top 20 markets, it is possible to propo® a merger tha violates the conditionsand take on thetask
of rebutting the presumption tha themerger is notin the public interest. But if the conditionsof
nontop 4 and eight voices are important to prevent excessive conaentration, they oughtto apply
to all markets.

The evidence in this proceeding shows quite clearly that thelarger the market, the
less concentrated the media tend to be. So Chairman Martin® proposal hastheironic
effect of providing the greatest protection whereit isleag needed. Theentire weight of
protecting the public interest falls on thefactors that will be used to evaluae mergersin

Ondividudized determinaionsO These factors are described as follows for thetop 20 markets:

(i) whether the cross-ownership will increase the amount of local news disseminated through
the affected media outlets in the combination;

(if) whether each affected media outlet in the combination will exerciseitsown independent
news judgment;

(iii) the level of concentration in the Nielsen Designated Market Area (DMA); and

(iv) the financial condition of the newspaper, and if the newspaper isin financial distress, the
owner(3 commitment to invest significantly in newsroom operations.

If Chairman Martin really wanted to Odlow only a subset of transactionsin only the

top 20 markets,Ohe could have easly done so by saying mer gersin markets outside of the

14



top 20are banned. He chose not to. Theefore, it mug be presumed tha therule contemplates

mergersin al markets subject to an Ondividudized determinaion.&

2. Ambiguitiesin the Conditions and Fadors Governing Individual
Deter minations

The conditionsthat shift theburden of the presumption and thefactors tha could be used
to rebutthe presumption are not defined anywhere in the proposl. They have all bethe subject
of consderable controversy in this proceeding and how they are defined would have a huge
impact on how therule would affect media markets.

TheDesgnaed Market Areais notthe propa geographic unit of andysis. Theremandeal
rule used amuch smaller unit of andysis Bthe Arbitron market. We have shown tha the DMA
isfar toolargefor newspapers and radio, bath of which are implicated by the Charman@
proposl.

The8-voice test is unauppoted and unddined. Inthepast, the FCC has counied
newspapes with more than afive percent market share for purposes of implementing its rules.
Is this the definition of GnajorOnewspapea? In the past, the FCC used an 8-voice test, butthe
courts have never foundthat this standad is correct. Intwo prior proceedings the courtsfound
so many flaws in the FCC rules tha they remanded them withoutever passing judgnent onthe
reasonableness of the 8-voice standad.

In theremanded rule, the FCC totally botched the concentration andysis. Thecourt
explicitly accepted theidea of concentration andysis, buttold the FCC to do a better job.

Simply saying Gve will doit,Owithou explaining how, as Chairman Martin® proposi does, is

notthesolution.

141t should also be noted that in the op-ed piece in the New Y ork Times Bwhich must stand for
thepublic notice of theproposl since it was never published in the Federal Register b
the Charman failed to mentiontha mergers could be allowed in markets outside of the
top 20.

15



Defining and measuring theamountof local news provided has proven to bedifficult.
Measuring an increase in theamountof local news will beeven more difficult. Three different
FCC studies used three different approaches to counting local news and came up with three
different estimates of the amountof local news.

Theeightvoice test and thetop-4 excluson are carryovers from earlier proceedings but
their fundanental applicationis differentin Charman Martin® proposl. Inthose proceedings
they were abolute linesinthesand. If there were more than eightvoices, amerger was alowed;
if there were not, themerger was notallowed. In this proceeding, these thresholdsgive only a
rebuttable presumption. They give away less (only arebuttable presumption), but the take away
more (a prohibition on mergers).

Beating the thoroughly discredited proposal of Chairman Martin@® predecessor is hardly a
relevant standard by which to judgethe proposl. Theremanded rule missed the mark by awide
margin, and jug doingalittle better or even alot better does not promote or protect the public
interest. Providing an approach tha makes it impossible to know, with any level of precision,
just how media markets will be affected is notan adequéae response. Aswritten, Chairman
Martin® proposal could literally mean that anything goes. Which mergers will be allowed in
which markets dependsentirely on how thefactors for evaluaing mergers are applied.
Unfortunaely, the Charman@® propos provides no guidance whasoever on how thefactors
will beinterpreted.

Given thislack of clarity in the proposl, we mug start from the assumption that anything
goes and explore how local media markets would be affected. 1f we condudetha aloose
interpretation of thefactors does not protect the public interest, we can then begin to identify
how more stringent interpretationsof thefactors and conditionsmight protect the public interest.

These comments demondrate tha the controversial definitiond issuesignored by

Charman Martin® proposi would have a hugeimpact on the effect of therule. These are
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exactly thetype of issues tha should belaid out in a Further Notice of Proposd Rulemaking so
tha the public can have the oppatunity to comment on the proposd rule. Withoutfollowing

such an approach, the pulic has been asked to accept a pig in apoke

B. Analyzing the Potential Effects of the Martin Rule

In these comments we andyze four key ambiguities tha afflict Charman Martin®@

proposl.

1. Whethe thetop-4 excluson should apply to all markets

2. Whether the 8-voice test should take audience size into accountand be based on all
outlet or news outets.

3. How asimpledistinction of whether or nat a TV stationsproduces local news affects
the outcome, as oppo®d to a more rigorousapproach to the quantity of news
produced.

4. How coneaentration andysis based on a strict adherence to the Department of Judice
(DOJ)/Federal Trade Commission (FTC) Merger Guiddines affects the Ondividud

determinaion.O

All of theelements to condud such an andysis aready exist in therecord. Had the
Charman followed prope procedure and issued a Further Notice of Proposd Rulemaking, his
proposl would have aready reflected the evidence in therecord as abasis for further andysis.
Since thetime frame allowed for arespons to the Chairman@ off-the-cuff proposl was shott,
we rely primarily ontheevidence already in therecord. Thisindudes several daa sets: theone
relied on by consumer groupsin the commentsfiled in 2002and 2003;the onerelied on by
congumer groupsin hecomments filed in 2006;and the mog recent data set developed by

consumer groupsbased on the FCC@ 10 Media Ownership Studies (2007)
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a. The Standard for Promoting the Public Interest

As noted, the Supreme Court has determined that Qhe widest possible dissemination of
information from diverse and antagonistic source is essentia to the public welfare.O Therecord
evidence shows that broadcast televison stationsand daly newvspgoer's are overwhdmingly the
leading source of local news and information. It also shows (with both quantitative and
guditative evidence) tha media ownership mattersin thedanting or biasing of the coverageand
presentation of thenews. Theloss of independence of oneof these important media outiets
througha merger runscounier to the express god of promoting the Quidest possible
dissemination of information from diverse and antagonistic sources.O

In an earlier andysis, we have shown tha the FCC hasimpropely shifted its charge
unde the CommunicationsAct from promoting the public interest to doing no harm to the public
interest. The Supreme Court languaye Quidest possible, Osuggests the proactive god.

The specific merger authorty also indicates tha mergers should promote the public
interest. When contemplating any relaxation of media ownership limits, the Commission mugt
condud afull inquiry into the complex set of godstha the CommunicationsAct has established,

as suggested by Exhibit 1.

Exhibit 1: The Public Interest and the Chairman@ Proposal

Promotethe Protect the
Public Interest Public Interest

Diversity/Antagonsm

Widest possible
Dissemination
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b. TheMerger Guiddines

Throughoutthese proceedings we have applied the market structure andysis and
competitive harm assessment embodied in the Merger Guiddines authored by the Department of
Judice (DOJ) and the Fedeaa Trade Commission (FTC). We have advocated strict adheence to
the Guiddines. Aswe have explained repeatedly throughoutthese proceedings the Merger
Guiddines were adopted to assess the potential impact of mergea's on econonic market
structures. While the courts have rejected the FCC@ application of market structural andysis,
they have endorsed the general approach.

The Guiddines definethree categories of markets usng a measure known as the HHI
(Hirschman Herfindehl Index). Theindex is calculated by measuring the market share of the
individud firm, squaing it, multiplying by 10000to clear thefraction, and summing across all
firmsinthemarket. Marketswith an HHI lessthan 1,000are said to beunmnaentrated. A
market with 10-equd sized firms would have an HHI of 1,000* Markets with an HHI of 1800
are said to be highly concentrated. A market with six equd sized firms would have an HHI of
1667. Thus, highly conaentrated markets are said to be markets with fewer than 6 equd sized
compditors.®

These thresholds have been chosen based on theory, empirical evidence and experience
with the exercise of market power. Mergers between firms tha result in markets tha are

moderately or highly concentrated raise concerns As stated in the Merger Guiddines:

b) Pos-Merger HHI Between 1000and 180Q The Agency regards marketsin this
regionto bemodeately concentratedE Mergers produdgng an increase in the
HHI of more than 100 pointsin modeately congentrated markets pos-merger

5 HHI = (.10*.10*10000)+ (.10*.10¥1000Q +(.10*.10*10000)+(.10*.10*10000)
+(.10*.10*1000Q +(.10*.10*1000Q +(.10*.10*10000) +(.10*.10*10000)
+(.10*.10*1000Q +(.10*.10*10000.

18 HHI = (.1667*1667*10000)+ (.1667*.1667*10M0) + (.1667*1667*10000)+
(.1667*1667*10000 + (.1667*1667*10000)+ (.1667*.1667*10000)
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potentially raise significant competitive concerns depending on thefactors set
forth in Sections2-5 of the Guiddines.

¢) Pog-Merger HHI Above180Q The Agency regards markets in thisregionto be
highly conaentratedE. Mergers produdng an inarease in the HHI of more than 50
points in highly concentrated markets pog-merger potentially raise significant
competitive conaernsE. it will bepresumed that mergers produdng an inarease in
the HHI of more than 100 points are likely to create or enhance market power or
facilitate its exercise.

These arefairly small changes in market coneentrationtha trigge conaerns That is,
merge'sin modeately concentrated markets tha raise the concentration by aslittleas 5.5
percent are deemed to be a competitive concern. Mergersin highly concentrated markets tha
raise thelevel of concentration by less than 3 percent are deemed to be of conaern.

These thresholdsare designad for situaions that involve only economics. Onecan argue
tha the hedlth of democratic discourse is more important and deserves even highe standards but
for the purposes of these comments we accept thethresholdsin the Merger Guiddines. We have
shown in this proceeding tha thetendency of antitrug practice to bemore lax than the
guiddines, should notlead the FCC to adopta lower standad. First, thetheory of colluson
unde which theFTC has alowed mergersto goforward isingppropriate for democratic
discourse in media markets. Second,the FTC actually imposes much stricter standadsthan the
averageon certain indugries because of thar importance or economic fundamentals. Because
media markets are so important to the health of democratic discourse, we bdieve they deserve to
behdd to thehighest standad, which leadsusto apply thethresholdsoutiined in theMerger

Guiddines astriggeing concern.

1. TheTop-4 Exclusion should beaHard Bar and Top-4 or Big-4?
Thetop-4 firm exclugon,if it wererigoroudy enforced is actudly an important approach
to protecting the public interest. A ban on mergersinvolving top 4 stationswould parallel the

ban on duopol mergersinvolvingthebig 4 networks (ABC, NBC, CBS and Fox), which have
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been uphdd repeatedly by thecourts. Thelogic istha the mgjor neworks have auniqudy
powerful postionin themedia market. Theextensonto nevspaper-TV cross ownership
stuaionsis straight forward since 93 percent of the top 4 ranked stationsare aso big 4 stations
while 78 percent of thenontop-4 ranked stationsare not big-4 affiliates (see Exhibit 2). Viewed
the other way, 90 percent of thenon-Big 4 affiliates are not ranked in thetop 4, whereas 85

percent of theBig 4 &ffiliates are Top-4 stations

Exhibit 22 Top 4 Stations are Overwhelmingly Big 4 Network Affiliates

Big 4 Affiliated?

No Yes Total
Percent of Non-Top 4 0 9 9
Ranked Stations 8% 22% 1
Percent of Top 4 7% 93% 100%

Ranked Stations

Top 4 Ranked?

No Yes Total
Percent of Non-Big 4 0 0 0
Affiliated Stations 90% 10% 100%
Percent of Big 4 15% 85% 100%

Affiliated Stations

Source: Free Press database, calculated from BIA Financial.

Thus thereis astrongcorrelation between top-4 rank and Big-4 affiliation. Theconcern
aboutmarket power resulting from a merger between anewspgoer and oneof these stations
would be quite strongbased on both the market share tha the pod-merger firm would have, and

thefact tha it isvery likely to also bea Big-4 network with its added influence in the market.

a. StationsProducing Local News
Thestrong correlation between thetop-4 and big-4 variables implicates another of the
key factors the Charman( proposi says will be consdered in theindividudized determinaionO

DBthe status of news produdion. Oneof thecriteriatha mightbeused to alow or disallow
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mergers is Ga showing tha the combined entity will increase theamountof local newsin the
market.y Measuring any increase in theamountof local news in themarket is going to bea
chdlengingtask. Aswe have shown in ourearlier commentsin this proceeding, cross-
ownership tendshave a crowding out effect. While cross-owned stationsmight produce more
news (althoughwe do nat find this to betrue), non-cross-owned stationsmay do less newsin
respons to the competitive harm caused by the cross-ownership. One circumstance tha would,
onitsface appear more likely to increase the amount of news in the market iswhere across-
ownership merger inducd aTV station that did nat do news to start doing so. A longterm
indirect effect mightbeto drive non-cross-owned stationsto do less news, buttheinitial impact
of adding newsto a station tha did not produce local news prior to the merger would appear to
increase theamountof local news in themarket.

Thetop-4/Big 4 exclusonisreasonale in this regard as well because they
ovaewhdmingly tend to already providelocal news (see Exhibit 3). Exhibit 3 shows tha 86
percent of thetop-4 stationsproduce news and 87 percent of the big-4 stationsproduc news.
For stationsthat are both top 4 and big 4, thefigure isalmog 90 percent. In contrast, less than

20 percent of stationstha are nather top-4 nor big-4 providelocal news.

Exhibit 3: Percent of Stations Providing Local News

Top 4 Big 4 Affiliated?
Ranked? No Yes Total
No 18% 77% 30%
Yes 46% 89% 86%
Total 21% 87% 62%

Note: Stations providing local news are defined as non-satellite commercial stations with alocal news program
listing plus any stations in the Crawford Study (CGstudy 3Q database that have a news director listed in the BIA
database and a non-zero entry for local news programming in the Study 3 database.

Source: Free Press database, calculated from BIA Financial; Study 3 database.

" Thelanguage aboutlocal news produdion at the OnarketOlevel is contained within the
Charman(@ pressrelease. However thetext of therule itself refers to the Gmountof
local news disseminaed throughthe affected media outlets in thecombinaion.O
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Thisandysis shows tha approximately 59 percent of thecommercia TV stationsare top
4 or big 4 and already dolocal news. It isdifficult to imaginethe public interest being served by
allowing these stationsto mergewith amajor local nevspgoe and easy to see how the public

interest would be harmed.

2. TheEight Voice Count: It Should be Audience-Weighted, News Voices

The second market structural factor tha the Chairman@ propos identifiesis thetotal
number of media voicesin themarket. Aswasthe case for thetop-4 factor, thethreshold chosen
Peightvoices bis aso ahangove fromtheduopoy rules. TheFCC alowed duopolesin
markets with more than eight media voices. However, thethreshold was not endased by the
courts. Neither theD.C. Circuit in Sindair v. the FCC northeThird Circuit in Prometheusv. the
FCC uphdd theeightvoice threshold.

Theeightvoice standard as applied by the FCC suffers from fundanental flaws. Itis
derived fromthe Merger Guiddinesin an ad hocmanna. Aswe have seen, unde theMerger
Guiddines a market with an HHI index of less than 1000is consdered to be unconcentrated.
Mathematically, a market with ten firms that have equd market shares produces an HHI of 100Q
Thus it is convenient to say that a market with ten or more equd-sized competitorsis
unoonaentrated. Similarly, amarket with an HHI above1800is said to be highly concentrated.
A market with six firms with equd market shares has an HHI of 1667,while amarket with 5
firms with equd market shared produes an HHI of 2000. Thus it is convenient to say that a
market with fewer than six equd sized competitorsis highly concentrated.

The FCC averaged thetwo standadsto arrive at its threshold of eightvoices. Thereare
two problems with this approach. First, aswe pointed out, democratic discourse demandsa high
threshold. Thus the FCC should apply the 10 voice test. Second,whilethe HHI can be

interpreted in terms of equivalent equd-sized voices, tha isonly a convenient way of describing
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thethreshold, not a statement aboutmarket reality. One must actually look at the market
shares of the firmsto evaluate the level of concentrationin the market. Jus because there
are 10firmsin the market, does not mean they are equd-sized. TheFCC does something the
DOJFTC never would. It jug assumes equd market shares, an assumption tha completely
distortstheandysis, asthe Third Circuit made abundantly clear in remanding the earlier rule.

Simple numerical example makes the point. A market tha has onefirm with a 64 percent
market share and 9 firms with a 4 percent market share each would have an HHI of 4240and be
consdered highly coneentrated. A merger between the dominant firm and oneof the small firms
would raise theHHI by 512 points, an increase tha isten time the Guiddinethreshold. A
merger between two of thesmaller firmsin the market would inarease the HHI by a mere 32
points, consgderably bdow thethreshold of concern.

Another ambiguity in thevoice counttest derives from thefact that the Charman®
proposl isfocused on news and information, butthe couning of voices has not focused on news
and informationin the past, and may notin thefuture. Several of thefactors and conditions
involve the produdion of news. TheThird Circuit madeit clear tha in evaluating sources like
cable and the Interng, the FCC should focuson news and information. Y et, as practiced in the
past, theeight voice test counied all outlets, whether or notthey providenews. In paticular,
only about60 percent of TV stationsproduce local news. One can arguetha the 40 percent tha
do not produce local news should notbeinduded in thevoice count

Another ambiguity arises on the newspape side of the equaion. Newspgoers cover local
news, but many of them have very small circulation. The FCC® ban on mergersinvolving
newspaper-TV combinaionsapplied to newspgoers with more than a5 percent market share.
However, it seems oddto countanewspape with a5 percent market share asequd to a

newspape with a 95 percent market share for purposes of the voice countfactor.
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For the purposes of thisandysis, we consder only two of these ambiguities and howthey
interact to produce very widedifferencesin theimpact of therule. We examinethetwo
characteristics tha the Third Circuit court expresses a strongopinionabout Tha iswe look at
the difference between avoice counttha indudesall TV stationsv. those tha produce news:®
and we look at the difference between a simple count and an audience weighted count Because
thecondiionis stated in terms of the pos-merger nunmber of voices, theandysis also mud take
into accountwhether or notthe TV stationsthat isthetarget of themerger proidesloca news.
Theresult isavery widerangeof markets tha might or might not pass the 8-voice test (see

Exhibit 4).

Exhibit 4: The Number of Markets Passing the 8-Voice Test

Pre-Merger 9 Pre-Merger 8
Number of DMA . .
. (TV Station Does News) (TV Station Does NOT Do News)
Markets Passing The
8-Voice Test Type of Outlet Type of Outlet
-voice fes All News Only All News Only

Number of Outlets
Assumes Equal-Sized 117 29 154 46
Market Share

. 1 22
Weighted 3 8 30

Sources: CFA 2003 database for equal-sized analysis. CFA 2005 database for Market Share Weighted
analysis.

Thenumbe of markets that would pass the 8-voice test varies from as low as 8 toas high
as 154, depending onthe way thecouningisimplemented. Induding either a news voice only
approach or an audience-weighted voice countlowers the number of markets in which mergers

would be alowed sharply.

18 We assume tha all newspapers produe local news and countonly TV stationstha provide
local news.

9 We derive theaudience weighted countby setting the number of TV stationsequd to the
inverse of theTV total day HHI. We derive the newspgoer voice countby setting the
number equd to theinverse of thedaly circulation HHI.
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3. Market Concentration: The Merger Guiddines Should Apply

Evaluaing theimpact of the market concentration screen is a more complex propostion
than the other factors/conditionsbecause it is merger specific. Unlike thethree factors discussed
above the market conaentration andysis dependson the market shares of the merging entities.

To assess theimportance of themarket concentration factor, we have extracted a subst
of the markets and examined theimpact of a number-oneranked newvspgper mergingwith a
number-5 ranked TV station. We have andyzed 59 markets Bthetop 20 and every fifth market
outside of thetop 20. Exhibit 5 shows the market shares for thetop three daly newspapersin
this subset of markets. Thereisaclear relationship between market share for theleading firm
and market size (r=.57). Interestingly, thereis no such relationship for the second and third
largest dalies. Note also tha once we move beyond thetop 20 markets, the difference between
theleading newspgoe and the second and third nevspapers grows sharply.

Exhibit 6 shows the market shares of the numbe one, nunber four and nunber five TV
stationsin each of thesample markets. The patern is smilar except tha the market share of the
domnant TV stationsgeneraly much lower than the market share of the domnant nevspaper.

They dotendto inarease as market size declines and therelationship is stronge (r=.85).
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Exhibit 5: Newspaper Market Shares
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However, since we have seen the correlation between top-4 market rank and big 4
affiliation, thereis more at work in thedistinction. In fact, 87 percent of thefourth ranked
stationsare also big-4 affiliates, more than twice the percentage of fifth ranked stations(39
percent) tha are. Fourth ranked stationsare much more likely to provideloca news than fifth
ranked stations(68 percent v. 40 percent).

Thus this andysis utilizes thetop-4 factor as the screen for merger concentration
andysis. Simply, we andyze theimpact of a numbe onenewspgoe mergingwith anunmbe 5

TV gtation. Thisistheworst case scenaio if thetop-4 exclusonisahard bar to mergers (see

Exhibit 7).

Exhibit 7: Impac of Dominant Newspaper/No.5 TV StationsMergerson Market HH|
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In thetop 20 markets, where the markets tend to be modeately concentrated, a 100 pant
increase would violate the Merger Guiddines. Abouthdf of the 1-5 mergerswould do so. In
these markets, there would be stationswith smaller market sharestha are available. Outside of
thetop 20, the markets tend to be highly concentrated and a 50 point inarease would violate the
Merge Guiddines. Herethere are three roughly equd outcomes. I1n about40 percent of the
markets, thereisnofifth ranked TV station. In about 30 percent of the markets, a merger
between thedominant newspape and thenunber five TV stationsviolates theMerger
Guiddines.

Exhibit 8 shows two aspects of the market concentration impacts of varioustypes of
mergers. It shows the average changein theHHI and the percentage of mergers tha violate the
Merge Guiddines. Mergersinvolving thetopfor TV stationsconsstently violate theMerger
Guiddines. A mgority of themergersinvolving thefifth ranked stationin the 20 largest markets
would notviolate the Guiddines, but over 70 percent of those in markets outside thelargest 20

would.

Exhibit 8:
Merge Impact on Market Concentration and Statusunder the Merger Guiddines

Outlet Rank Percent Violating Guideline Average Change in HHI
20 Largest 190 Smallest 20 Largest 190 Smallest

Newspaper TV Markets Markets Markets Markets
1 1 100% 100% 253 711
1 2 100% 100% 221 339
1 3 95% 100% 192 223
1 4 70% 92% 127 148
1 5 45% 71% 95 74
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C. The FCC hasImproperly Defined Media Markets

Theaboveandyss examines the market and firm characteristics that will affect the
Ondividud determinationbased on the designated market area as theunit of andysis. For both
the TV stationsand, especially for newspeper, that market definitionistoolarge Broadcast TV
stationsare not available over theair throughaut the DMA.

Prior anayses by the FCC have recognized this by conduding Gontour BOanaysis.
With the advent of cable distribution, mos householdsreceive broadcast stationsin ther basic
cable service. Broadcast stationshave arightto demand carriagein thar markets. However, not
all stationsreach al housholds

We have shown that newspgoer circulation does not spread evenly over theDMA. Many
DMAs arefar toolarge The Arbitron areais a much beter approximation of the newspgper
market.

To assess the potential impact of these flaws in market definition on the Charman®
proposl, we have examined alternative market definitionsfor 35 markets for which we had the
full cable channd listingsfroman earlier study filed in this proceeding. This set of markets
indudes all thetop 20 markets and 15 other markets ranked from21to 113 Whileitisnota
representative sample, it shows that market definition matters and would matter more in the
smaller markets tha were not samples.

We compared the number of broadcast stationslisted in the cable program to thetotal
number of stationsin the FCC database. For newspapers, we calculated the HHI for daly
newspaper circulation based onthe Arbitron area and the DMA, ascribing all circulation to the
Arbitron area

On average, usng ssimple counts thedifference in both the TV station countand the
newspaper countwas aboutonepe market (See Exhibit 9). Tha is, couningall TV stationsin

the DMA leadsto asmall over estimation of the number of TV stationsreceived by the typical
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houghold intheDMA. Thesameistruefor newspapes. Thisdifference would notchange
many of thedeterminaionsof whether or nota market passes the 8-voice test. It would have a

bigge impact if the FCC used a 10-voice test.

Exhibit 9: Comparison of Market Definitions and Simple Voice Count
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Themarket ddinitionwould have amuch larger impact onthe market concentration
andysis because of theimpact on the estimation of newspgper market concentration. As Exhibit
10, shows, on average, newspaper circulationis about 2000points more concentrated with the
Arbitron market definition than the DMA market definition. Thetrendlines suggest thetrend
lines suggest tha the smaller the market, thelarger theimpact of market definition. Thus

careful market ddfinitionis critical to reasonéable andysis.
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Exhibit 10. Impact of Alternative Market Definition on Newspaper Market Concentration
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D. The Chairman@ Proposal is Essentially Hollow, Telling us Nothing About the
Impact of the Ruleon Media Markets

Our pumpo< in this pgper has notbeen to advocate a postion onthefactors and
conditionsmentioned in the Charman@® proposl, rather, our purpos has been to demondrate
tha the propos itself ishollow, since it faills to defineits key conaepts or indicate how they will
beapplied. By identifying alternaive ddinitionsand implementationsof concepts that are well
groundel in therecord of the proceeding and the court cases tha have preceded it, we have
shown that there could be a vast difference in theimpact of therule on media markets.

At oneextreme, dmog any merger could be foundto pass oneof thefactor tests. Would
tha secure approvd? If so, virtudly every market and every TV stationswould be a potential

acquisitiontarget. At another extreme, if each of thefactors and conditionswere defined to set a
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high threshold (as defined above, measured rigoroudy and applied sequentially and
cumulatively, only a handful of mergers would beallowed in a handful of markets.

The Chairman@ claim tha his proposl Quvould allow only a subset of transactionsin the
top 20 markets, which would still be subject to an individudized determinaion tha the
transactionisin the publc interestOis only trueunder a strict definition and applicationsof
multiple screens (see Exhibit 9). Whileit is possible to identify how each of thefactors and
conditionswould promote or protect the public interest, without knowing how they will be

defined and implemented, it is entirely undear whether the factors and conditionswill achieve

thar pumpose.
Exhibit 11: The Public Interest and the Chairman@® Proposal

Promote the Protect the

Public Interest Public Interest
Diversity/Antagonism Localism, Independent news voices

Minorities Top-4

Voice count

Widest possible Distressed firm provison  Concentration
Dissemination Increase amountof news

For example, applying a market-weighted 8-voice, news only counttest for mergers tha
donotinvolvea TV dationtha produe loca news, yields 22 marketsin which themerger could
passthescreen. Whilethere are 284 TV stationsin those markets, only 196 are notranked in
thetop 4, butonly about45 of those do not provide news (the case where the commitment to
increase news can clearly bedemondrated). Fthemarket concentration andysisis based on
news market shares, there would benoincrease in concentration (since the station has zero news
market share). If theaudience market share for al outletsis used to evaluate the merger, our

andysis shows tha jug unde hdf of themergerswould fail astrict Merger Guiddines standad.
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TheThird Circuit expressed great displeasure with market structure andysis tha was not
groundel in redlity. It also emphasized theimportance of local news andinformationin its
evauaion of media outlets. While it accepted theantitrug market structure approach to the
andysis, it foundso many flaws in the FCC proposed rules and remanded them withouttaking
apostion ontheeight-voice threshold.

Themarket reality, on which any changesin therules mug be based, reflects the highly
concentrated naure of media marketsin America. The point of the andysis and the creation of
the conditionsand factorsisto promote the public interest, not open thedoa to as many mergers
asposible.

To say tha thedevil isin thedetailsis a gross understatement, The Charman@ proposil
tellsusamog nothing. Thisandysis has shown tha thevagueand ill-defined proposl put
forward by Chairman Martin cannotclaim to protect the public interest and promote the Quidest
possible dissemination of information from diverse and antagonistic sources.O There are many
configurationsof the GactorsOand GzonditiongOthat will be used On evaluaing a particular
transactionQin which the pubiic interest would notbe served. Defining thefactors/conditions
propaly imposngall of the conditionsproperly and imposngthem all on propo®d mergersis
essential to making a colorable claim that therule does notharm the public interest. While it
could beargued tha extremely strongdefinitionsof some factors are sufficient to promote the
publicinterest (e.g. afailing firm proviso, or acommitment to produce news at stationstha have
notdoneso), the Charman@ proposil fell far short of tha mark.

L eaving thefactors/conditionscompletely unddined, asthe Charman hasin his
proposl, and failing to provide an adequae oppottunity to comment on an actud proposd rule,
casts severe doubton thevaueof theproposl. Thepublic deserves a much more detailed

explanaion of what therule would look like so it can fully comprehend and comment on the
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rule. TheCommission cannotdefend therule without providinga much more detailed andysis

of howtherule would opeaate in practice.
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[11. THE COMMISSION MUST SEEK FURTHER COMMENT ON THE DETAILS OF A PROPOSED
RULE

The FCC mug putoutafurthe notice detailing the proposd rule, and mug provide more
detail than in the Charman( pressrelease. Based onthe Third Circuit® previousingrudions if
the FCC adopts arule withoutfurther notice, likely the Third Circuit will promptly send therule

straight back to the Commission to provide adequée notice.

A. TheThird Circuit Specifically Required the Commission to Provide Detailed
Notice of the Cross-Owner ship Rule on Remand

If the FCC does not putoutafurther notice detailing a proposd rule, the FCC is merely
repeating the same mistake made by Charman Powell@ Commissionin 2003. In 2003 the FCC
provided inadeguéae public notice, and the Third Circuit specifically warned the FCC to provide
better notice onremand, specifically regarding the cross-ownership rule. In 2003, the FCC
replaced the cross-ownership ban with Cross Media Limits based onaDiversity Index. The
Third Circuit provided an Gextensive and detailed criticismOof the Diversity Index.»

Beyond subgantive problems, the Prometheus Court devoted an entire section to the
propostion summed up in the heading-title: Orhe Commission should provide better notice on
remand.& The Court explained that aremand of the cross-ownership issues would providethe
Commission with Gin oppotunity to cure its questionable notice. ¢ The Court was
unmistakable: QAs the Commission recondgders its Cross-Media Limits on remand, it is advisable
tha any new @netricCfor measuring diversity and competition in amarket be made subject to
public notice and comment beforeit isincorporated into afind rule.® Nonehdess, thoughthe

Commissionisreconsdering cross-media limits, and usng metrics such as eight-voice diversity

2 ENPRM, 2006Biennia Review, rel. July 24, 2008, ! 32

2 Prometheus Radio Project v. FCC, 373F.3d 372 411(3d Cir. 2004)
Id.

2\d.at 412
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tests and references to market conaentration, the Commission has not provided publc notice on
therule or the propo%d factors.

In this remand, if the Commission adopts the Charman@® propos (or some clarification
of the proposl), the Commission provided inadequate notice unde any measure, let alonewhen
theremanding court specifically required the Commissionto puttheproposd rule, or its
undelying metrics, outfor public comment. Here, the Commission merely asked thefollowing
genera questions with no notice of thefactors later incorporated into Chairman(@ press-release
proposal:

We invite comment onall of theissues remanded by the Prometheus court regarding

cross-ownaship. E To theextenttha we will nat use the [Diversity Index] to judify

changesto the existing cross-ownership rules, we seek comment on how we should
approach cross-ownership limits. Should limits vary depending uponthe characteristics
of local markets? If so, wha characteristics should be consdered, and how should they
befactored into any limits? We seek comment onthe newspape/broadcast cross-
ownership rule and theradio/television cross-ownership rule. Are there aspects of
television and radio broadcast opaationstha make cross-ownership with a nevspaper
different for each of these media? If so, should limits on newspgper/radio combinaions
bedifferent from limits on newspaper/televison combinaions? Lastly, are the

newspaper/broadcast cross-ownership rule and theradio/television cross-ownership rule
necessary in the public interest as aresult of competition?*

If the Commission adopts a cross-ownership rule from this notice, it will have clearly
failed to heed the Third Circuit@ commands This paragraph does not suggest any of thekey
componants of the Charman@ press-release proposil. Thepublic was notinformed that the
Charman would draw alinewith thetop twenty markets; nor tha a metric would invdve eight
QrvoicesOin those markets; nor tha a top-four television limit would apply to those markets; nor
tha the Commission would merely implement presumptionson an ad hocbasisin every market
regarding every possible transaction. Rather, the FCC has not Qprovided better noticeOon

remand than it provided in the2002Review.

* ENPRM, 2006Biennia Review, rel. July 24, 2005, ! 32
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Even if the Court had not specifically directed the Commission to provide better notice,
precedent interpreting the Administrative Procedure Act makes it appaent that the FCC mugt
provide better notice of proposed rules, as commenters have urged for over ayear.> Members of
the public deserve to know how a potential ownership-rule changewill affect thar local media
environments, notjud tha the Commissionis consdering making changes. If thepublic has
notice of aproposd rule, it can provideempirical and anecdotal comment that would result ina
more reasonable ruleN arule tha acourt may actually uphol. The Prometheus Court pointed
out this well-known result: QAs the Diversity Index@ numerousflaws make appaent, the
Commission®@decision to withhold [the Index] from public scrutiny was not withoutprejudice.

The Administrative Procedure Act (APA) requires that the Commission®@notice indude
QGither theterms or subgance of the proposed ruleQor Ga description of the subjects and issues
involved.d The FNPRM indudes ndther.

First, theFNRPM did notindudetheterms or substance of the Chairman( press-release
proposl. While agendes are notlimited to adopingfind rulesidentical to proposd rules, the
rules mugt bea Qogical outgrowthOof the Commission proposal.2 But the FNPRM provided no
proposils, and Gomething is not alogical outgrowth of nathing &

Second,the FNPRM did not adequaely describethe subjects and issuesinvolved in the
Charman(@ press-release proposil. The Gessential inquiryOin assessing adequacy of noticeis
whether Gommenters had afair oppatunity to present their views on the contents of thefina
plan.® The Commission musg even provide notice of how theindividud components of therule

fit together; notice of the Gndividud parts of a proposed rule is not necessarily notice of the

% Reply Comments of United Church of Christ et al., at 40-46 (filed in MB Dkt. 06-121¢t al.)
(Januay 16,2007).

% prometheus, 373F.3d at 412.

2’5 U.S.C. 5530)(3).

% See, e.g., Shel Oil Co.v. EPA, 950F.2d 741, 751(D.C. Cir. 1991)

21d. at 1259(citing Kooritzky v. Reich, 17 F.3d 1509, 1513(D.C. Cir. 1994).

%0 BASF Wyandote Corp. v. Cosle, 598F.2d 637, 642 (1 Cir. 1979.
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whole® Court emphasize that Qyeneral notice tha anew standad would be adopied affordsthe
parties scant oppotunity for comment. If merely noting that the agency might adoptnew rules
were sufficient notification, then Gan agency could simply propos arule and state that it might
changetha rule withou aerting any of the affected parties to the scopeof the contemplated
change or its potential impact and rationde, or any other alterndives unde consderation. &
Despite this established law, the FNPRM merely noted tha the Commission mightadoptnew
rules. Thepublc did nothave fair oppotunity to comment onthefind plan, nor did the
Commission discuss thewhole of the Chairman(@ press-rel ease proposl (nor any of its
individud parts).

The Chairman(@ press release proposil cannotsubditute for the appropriate notice unde
the APA. TheThird Circuit stated that the GCommission,Onot any onemember of the
Commission such as the Chairman, Ghould provide better notice onremand.O AstheD.C.
Circuit recently hdd, the statements of individud Commissionas are not actionsby the
Commission* Furthemore, Congressin the Administrative Procedure Act required notice to be
provided in the Federal RegisterN notthe New York Times editorial pages or any other means

devised by an individud agency Commissiong.*

3116 F.3d 1246 1267(D.C. Cir. 1994.
32
Id.
% Nationd Black Media Coditionv. FCC, 791F.2d 1016,1023(2nd Cir. 1986)
3 Sprint Nextel Corp. v. FCC, No. 06-1111(December 7,2007) available at
http://pacer.cadc.uscourts.govidocs/common/opiniong20071206-1111apdf.
%5U.S.C. 8553p).
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B. In Providing Further Notice, the FCC Should Explain the Reasoning of and
Clarify the Startling Ambiguities in the Chairman( Press Rel ease Proposal

Even if the Chairman( press-release proposl had been propely issued by theentire
Commission and propealy noticed, afurther notice would be necessary to resolve the multitude
of ambiguities inheent in thevagudy phrased pressrelease. The Commissionwould haveto
provide both the basis for many of its judgnents and clarify many of therule@® ambiguities. As
the Commission mug provide an FNPRM dueto the Third Circuit® remand and other judicial
precedent, the Commission can provideits reasoning and clarificationsin a (required) FNPRM.

The Chairman(@ press-release proposl authorizes the Commission to determine, ona
case-by-case basis, whether any cross-ownership in any town serves the public interest. The
third paragraph of the Charman(@ proposi establishes certain criteriafor determining if a cross-
owned combination might serve the public interest, induding, Gmong other factorsO (i) whether
the cross-ownership will increase the amountof local news disseminated throughthe affected
media outlets in thecombinaion; (ii) whether each affected outlet will exercise independent
news judgment; (iii) concentration in the Designated Market Area (ADMAQ); and (iv) the
finandal condition of thenewspaper, and if the newspaper isin finandal distress, theowna®
commitment to invest significantly in newsroomoperations® In applying these factors, among
others, the proposil would adopta QpresumptionOthat cross-ownership serves the public interest
in thetop 20 markets where a merging television station is not amongthetop four stationsand
where eight roicesOremain after the merger. The Commission would also adoptsome sort of
QoresumptionOthat cross-ownership disserves the public interest in every other circumstance.

The Charman (let alonethe Commission) has notexplained its reasoning behind the

decisionsin the proposl and has vagudy defined the propos.

% Charman Kevin J. Martin Proposs Revision to the Newspaper/Broadcast Cross-Ownership
Rule, Nov. 13, 2006, http://hraunfoss.fcc.goviedocs_pubic/attachmatch/DOC-
278113AL.pdf ((Press Release Proposl Q.
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1. The Commission Must Provide Its Reasoning Underlying the Proposal

Beyondambiguity, the Commission mug providereasoneal basis for the el ements of any
adopted rule. The Charman has provided no basis for even the mog significant aspects of his
press-release proposl. The Commission mug explain itsbasisfor at least thefollowing
decisions and should providethese basesin the FNPRM so tha the public can comment onthe
Commission® assumptions and rationdes.” The proposl suggests thefollowing questions

First, what is thereasoned basis for selecting the number (0Css the point of demarcation
between those receiving the presumptionin favor of cross-ownership and those recelving the
presumption agang?

Second,what isthereasoned basis for choosng Geght voices,Oand the accompanying
definition of voices, for the presumption in thetop 20 markets?

Third, wha isthereasonad basis for choosng a case-by-case method coupled with
QoresumptionsOrather than clear rules?

Fourth, what isthereasoned basis for adoping a proposl providing the Commission
with amog boundess discretion when the publc haslittle confidence in the Commission? The
Commissionisignoring the comments of millionsof Americansopposng further relaxing the
ownership rules and the Commission has arecent history of suppressing evidence opposng
increased conlidaion® The Charman of the House Energy and Commerce Committee
accused the FCC Charman of abuses of power, and cited complaints by fellow Commissione's
tha the Charman withhddsinformation from fellow Commissionas and provides minimal
timelines to address important and complex issues.* Do you think the FCC inspires public

confidence by seizing boundess discretion regarding consolidating local news markets?

% See, e.g., Prometheus Radio Project v. FCC, 373F.3d 372 411(3d Cir. 2004)

% See Part 111.C bdow.

%9 Jim Puzzanghea, FCC target of House Pand @ Investigation, L.A. Times, Dec. 4, 2007,
http://www.latimes.convbusness/la-fi-fcc4dec04,1,4417226story ?coll=la-headlines-
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Fifth, what isthereasoned basis for abandoning the factorsin the current waiver standad
to adoptthe Commission® new factors? Currently, the Commission applies afour-prongtest to
determinewhether or notto waive the cross-ownership restriction in particular cases. Thefour
prongsessentially require that oneof thetwo merging outlets be onthe vergeof gaing out of
busness.® Asareault, there have been only 4 permanent waivers ever granted since 1975+

Sixth, wha reasoned basis does the Commission have for makingit congderably more
burdensome for the public to oppo® media conlidaion? If the FCC adopts a case-by-case
standad, the public, with the hdp of ahandful of public interest attorneys, would have to
monitor theDaily Digest for case-by-case filingsand then marshd theresources, evidence, and
legd argumentsto chdlengespecific mergersin cases where the merging companiesOcontrol the
relevant information and can put tremendouspressure on the FCC to bless mergers or existing
combinaions Istha theintended effect of the proposal ?

Seventh, wha reasoned basis does the Commission have for assuring the public that the
FCC will apply these factors honestly? The Commission currently applies the existing waiver
standad dishonestly, as discussed bdow;~ the FCC merely states thewaiver standard and then
failsto apply the standard, and merely grants waivers or ignaes oppostions

Eighth, wha reasoned basis does the Commission have for beieving the Charman®@

press-release rule will notlead to awave of mergersin every market in the naion, especialy in

busness; Corey Boles, Alltel Deal Illugrates GProcess ProblemsOat FCC, Dow Jones,
Decembe 10, 2007, available at http://www.freepress.net/newns/28884.

“0 These four prongsare: 1) when alicensee is unable to see a station, 2) when theonly sale
possible would be at an artificially depressed price; 3) when separate ownership and
opeaation of the newspgoer and the broadcast station could not be suppoted in the
locality; or 4) when the purposes of therule (to inarease diversity and competition)
would bedisserved by its application. See Multiple Ownership BSecond Report and
Order, 50 FCC 2d 1046,1085(1975)

*! Thefifth, to Tribune was granted recently, and aclear misapplication of the existing waiver
standad. Shaeholdersof TribuneCompany, MB Dkt. 07-119 November 30,2007,
http://hraunfoss.fcc.goviedocs publc/attachmatch/FCC-07-211A1 .pdf.

2 See Part |11.C beow.
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light of thecurrent longlicense terms? A broadcaster that buysaloca newspape in violation of
the existing cross-ownership rule mug divest the station or the newspgper before theend of its
license term (or within oneyear, if thelicense term expires within ayear).® Licensetermsare
now eightyearslong Because media companies expected the Commission to eliminae the
cross-ownership rule, companies like Tribune Gannett, Fox, and Media General began
assemblingillegd cross-ownershipsin big and small town acrossthe naion: LosAngdes, New
Y ork, Miami, Phoenix, Hartford, Florence (South Caroling), Panama City (Forida), Columbus
(Georgia)., and Bristol (Tennessee). But, by thetime the companiesQlicenses came up for
renewal, the cross-ownership rule remained because the FCC could notjudify replacingit. So
the companies asked for waivers.*

Unde the Chairman( press-release proposil, we can expect companies to do the same
thing, buteven more voracioudy and with some legd sanction. Companies would buy outlets
during thar license terms, run the stationsfor severa years, and then, at license renewal, put
tremendouspressure on the Commission to grant waivers for GexistingGcombinaions Doesthe
Commission have any reasoned basis for bdieving anything else would happen?

Ninth, what reasoned basis does the Commission have for favoring cross-ownerships

increasing news throughthe Giffected outietsOand not those increasing news only at the market-

* Se, e.g., AngdaJ. Campbdl, A Public Interest Perspective on the Impad of the Broadasting
Provisonsof the 1996Act, 58 Fed. Comm@ L. J. 455(2006)

“ See, e.g., Petitionto Deny Application for Renewal of Broadcast Station License of KTLA,
Inc., by Media Alliance, File No. BRCT-2006081ASH, filed Nov. 7, 2006;Petition to
Deny Renewa Office of Communication of United Church Of Chrigt, Inc. and
RainbowPugh Codition, File Nos BRCT B2007@01AJT, BRCT B20070201AS, filed
May 1, 2007;Reply to Oppostionto Petition to Deny Application for Renewa of
Broadcast Station Licenses of WTXX, Waterbury, CT, and of WTIC-TV, Hartford, CT,
File No. BRCTD20061201A4°T et d., filed May 25, 2007;Comments of Office of
Communication of United Church of Christ, Inc.,, Nationd Organization For Women,
Media Alliance, Common Cause, Benton Foundadion, 2006 Quadrennial Regulatory
Review, MB Docdket Nos 06-121et d., 71-72, Octoba 23,2006(discussing the
chdlenges broughtin Florence, S.C., Panama City, FL., Columbus GA., and Bristol,
TN).
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level? Cross-ownership leadsto less news for consumers at the market level. Indeed, we have
used precisely the same data relied uponthe FCC to demongrate that the presence of a cross-
owned station in a market leads other stationsin the same market to collectively curtail their
news by about 25 percent.* Does the Commission have areasoned reasoned basis to dispute tha
result? Doesthe Commission have areasonal basis to bdieve tha cross-owned TV stations
would not use ther exclugve access to thelocal nevspaper to shut out competitors from the
stories tha the competitors would nomally report? As aresult, wouldn®that lead to non-cross-
owned stationscurtailing ther local news opeaations, as we have found?

Tenth, onefactor the FCC would take into accountis thefinanaa health of the
newspaper. Wha reasoned basis does the FCC have for taking the newspaper@ hedlth into
account, when it has nojurisdiction over newspagpers? If the FCC does take an outlet@ finandal
hedlth into account (whether broadcast or newspaper), isn®bad finandal heslth mogt likely an
indication of poa management or consumers making market decisions notthe need for greater
conolidaion? What statutory authority does the FCC have to attempt to increase newspapersO
profits?

More importantly, what reasoneal basis does the Commission have to suggest tha greater
cross-ownership will in fact hdp newspgpers when existing evidence demondrates no
correlation between cross-ownership and better peformance? For example, TribuneCo. is often
cited as oneof themod finandally troubled newspgoer companies, yet it is by far thelargest
owner of cross-owned newspgper-TV combindions opaating unde temporary waivers.

2. The Commission Must Clarify the Proposed Rule@@ Many Ambiguities

The Chairman@ press release propos isrife with consquential ambiguities. Unlessthe

Commission resolves some of the ambiguities, thepublic will beunable to comment onthereal

“> Comments of Consumers Union, Consumer Federation of America and Free Press at 88 (filed
in MB Dkts. 06-121¢t a.) (Oct. 23,2007)
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world effects of modificationsto the cross-ownership rule. Here, welist some of themore
important ambiguities that would affect the public® andysis and the rule@ real-world
congquences. TheFCC would consde four factors to determineif a cross-ownership will
serve the public interest, and each factor is ambiguous

a) Factor 1: ONhether the cross-ownership will increase the amount
of local newsdisseminated through the affected media outletsin the
combinationO

Thefirst listed factor is ambiguous

First, howwould the FCC even determineif the combination will increase the amount?
Does the media company merely pledgeto do more local news?

Second, would the company have to increase the amountof news by any specific
minimal amount? Wha would the minimal amourt be? If aspecific minimal increase is
required, what would countas local news? Would repesting news shows countas an OncreaseO
unde this paragraph? Would an increase in local sports or weather coverage count? Would
repeating news programs count?

Third, thereis an important discrepancy between the Charman@® proposed rule attached
to the press statement and therule as described in the press statement. Theproposd rulerefers
to whether or notamerger results in more news throughthe affected utletsOwhile your press
statement released with the rule refers to an increase in the Gamountof local news in the market.O
Which isit? Isthepubicinterest served by an inaease in local news dissemination throughthe
affected outlets even if local news dissemination decreases at the market-level?

Fourth, what kind of enforcement is envisonel? If the Commission approves of a
specific cross-ownership and the company does nat subsequently increase the amountof loca
news throughthe affected media outlets as promised, will the Commission require divestiture?
Andif so, whenN upto eight years later, at license renewal? What if theoutlets increased the

amountof local news but notas much as promised, or not exactly in themethod promisediN
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would tha result in divestiture or other punishment? How much and what kind of evidence
would be necessary for full divestiture? Which types of violationswould result in divestiture
and which in fines?

b) Factor 2: OVhether each affected media outlet in the
combination will exercise its own independent newsjudgmentO

Thesecondfactor isaso ambiguous First, what kind of evidence and how much is
necessary regarding a showing that Geach affected media outlet in the combination will exercise
its own independent news judgmentC?

Second,would the outlets share any staff? To wha extent could they share staff? Wha
kind of staff could they share, generallyN high-level staff aswell as other staff?

Third, again, what kind of enforcement is envisioned? For example, will the FCC be
prepared to reject alicense renewal applicationif the conditionsof editorial separation are not
met? If at some pantinthefuture, each outlet does not exercise itsindependent news judgment,
will the FCC force divestiture? How much and what kind of evidence would be necessary for
full divestiture? What kindsof violationswould result in divestiture? Would minor violations
result in fines?

¢) Factor 3: OThe level of concentration in the Nielsen Designated
Market Area (DMA)O

Thethird factor is highly ambiguous as our andysisin this filing makes clear.

First, will the FCC measure concentration usng the Herfindahl-Hirschman Index (HHI),
four-firm conaentrationratio, or another tool? If HHI isused, what are thethresholds? Would
the FCC aim for concentration around10000r 1800 HHI? Would the FCC unredlistically
assume equd shaes? Would the FCC attempt to outlaw mergersincreasing the HHI by 50 or

100 points?

46



Second, for which market will the FCC measure concentration? For thelocal news
market? Wha istheddinition of thelocal news market? Which outiets doesit indude? All
televison stationsor jus those providing local news? All radio stationsor only those providing
local news? How much local news would a broadcast station need to provideto count? Will the
Commissionindudeall local newspgpers or only daily pagpes? All daly pgpersor only those
with greater than a certain percentage of thelocal daily circulation? Which percentage would
that be?

Third, will the concentration formula beweighted for amountof news provided by the
outlets? Weighted for market share? Weighted for mediatypeand usage?

Fourth, again, what kind of enforcement is envisioned? For example, if theDMAG
concentration goes up at any time after approving a cross-ownership, will the FCC require
divestiture?

d) Factor 4: OThefinancial condition of the newspaper O

Thefourth factor is aso ambiguous Orhefinanda condition of the newspaper, andif the
newspaper isin finandal distress, the owner@ commitment to invest significantly in newsroom
opaationsO

First, howwill the FCC even factor in Qhefinandal condition of the newspaper® If the
finanda condition of a newspaper is poa, will the FCC belikely to permit cross-ownershipsto
improvethe condtion of thenewspgpoe? If thefinandal condition of a newspgper is sound,will
the FCC belikely to pemit cross-ownershipsto suppott thefinanda condition of broadcast
dations? Isit heads media consolidation winsOand Qails, same®?

Second, wha would the Commission consder to be Ginandal distress® When the
Charman released his proposd rules, hepublished an op-ed in the New York Times.* Both the

op-ed and the statement pubiished with the proposed rules focused on newspaperstfinances.

“% Press Release Proposil.
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Indugry-wide, newspapers still enjoy opaating profit marginsnear or above20 percentN highe
than the S& P 500 average. Asthe State of the News Media reported, Orheindusry is recording
pre-tax profit marginsin the highteens and onlineeditionsare adding readers and advertising
revenues at a healthy pace.® Would the Commission consder companies with such marginsto
need regulatory QeliefC? |s Ginanda distressOanything less than a 10 (or perhaps 20) percent
opeaating margin? Three years of losses? Bankruptcy?

Third, what level of investment qudifies asinvesting GignificantlyOin newsroom
opeations? Which investments countas hewsroom opeationsC?

Fourth, will the newspgper have to make its finances available to the public, so tha the
public can provideinputinto this factor?

Findly, what kind of enforcement is envisioned? For example, if the nevspaper®@
finanda condition changes, will the company berequired to divest oneof the cross-owned
outlets?

e) Eight Voices

The Commission@reference to eight voicesis ambiguous In thetop twenty markets, the
Commissionwill presume cross-ownerships serve the public interest when, among other things
B independently owned and opeating major media voices would remain,Onoting that Gor
purposes of this provision mgor media voices indudefull-power commercial TV broadcast
stationsand major newspapers.O Wha is a OnagjorOnewspgpa? Wha are the attribution rules to
deermineif amediavoiceisindegendently owned? What aretherulesto determineif avoiceis

opeaated indgoendently?

*" Newspapers: Introdudion, State of the News Media 2007,
http://www.stateofthenewsmedia.org/2007 harative_nevspgoe's_intro.aspat=1&medi
a=3
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Will the Commission counttowardsthe eight voices only thos stationswhose Grade B
signd contour overlapswith the Grade B contour of oneof the stationsin the proposd merger,
as the Commission proposd in relaxing theduopdy rulein 20012

f) Other Ambiguities

The FCC lists four factors. How will each of thefour factors beweighted? The proposl
permits the Commission to consder other factorsO What other factors will these be?

Does each of thelisted factors pertain to information and promises controlled by the
company seekingawaiver? Can outside patiesinterested in buying one of the outiets weighin,
to demondrate tha othe parties are interested in purchasing oneof theoutets and ensuring the
public has access to diverse sources?

Will the presumption beany harde to overcome in thetop 20 markets (say for the merger
anewspape and atop four television station) than in markets outside of thetop 20?

What is a Qpresumption,Oand how will it be employed? How strongis the presumption?
How can it beovarcome? Wha standad is employed for the burden of persuasion and burden of
evidence?

C. The Chairman( Press-Release Proposal is Just the Latest Chapter in a Pattern
of Administrative Abuses Outlawed by the Administrative Procedur e Act

The Chairman(@ press-release propos is, while an unprecedented and bizarre
administrative exercise, only oneof many administrative abuses punduating this proceeding. If
the Commission adopts a prope furthe notice, it corrects at least thelack of notice fromits
FNPRM. Othewise, the press-release proposl isjug part of the Commission (and Charman@®)
larger patern of abuse.

At Leadg Two Suppessed Sudies: In September, 2006, Senaor Barbara Boxer produced a

leaked FCC study from 2004,which was never released by the FCC.» This study provided

8 Sindar Broadcast Group, Inc. v. FCC, 284 F.3d 148, 155(2002)
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pangaking andysis determining tha locally owned news stationsprovided more than five-and-
a-hdf minutes more of local news for each hdf-hour newscast. Thestudy contradicted the
FCCG@ public postion favoring consolidation. Several weeks later, Senaor Boxer revealed
anothe suppressed study, this oneregarding radio ownership,* which aso provided evidence
contradicting the Commission@® pro-conslidation agenda

Results-Driven Sudies: In previousComments, we have detailed how the Commission
unde Charman Martin shifted its research focustowardsresults-driven studies suppoting rules
changes favoring increased conlidation®* An example of adoaument laying out astrategy for
results-driven studiesis a memorandumby the FCC@ then-Chief Econorrist to the Chairman of
the FCC, received in respon to a Freedomof Information Act Request. This memorandum
detailed aresearch agendato suppot eliminaing the newvspgper-broadcast cross-ownership rule.
The author stated, Orhis doaument is an attempt to share some thoughs and ideas | have about
how the FCC can approach relaxing newspaper broadcast cross-ownership restrictions®

FOIA: TheFCC still has notrespondel to a FOIA request pre-dating Senaor Boxer3
revelations Georgetown@ Inditute for Public Representation (IPR) filed a FOIA request in
Augus of 2006seeking unpublshed studies* Several monthsfollowing Senator Boxer3
revelations in Januay, 2007,the FCC made available 580 pages of doauments, both to the

public andto IPR. It withhdd, however, over 1400 pages, vagudy invoking appaently

9 David Folkenflik, FCC Study of TV Ownership Comesto Light, All ThingsConsdered,
September 15, 2006, http://www.npr.orgtemplates/story/story.phpstoryl d=6082952.

%0 John Eggaton, Boxer Produs Another Unpublshed Report, Broadcasting & Cable,
September 18,2006,available at
http://www.broadcastingcable.convarticle/ CA6373194html.

°1 Comments of Consumers Union, Consumer Federation of America and Free Press at Part |1
(filed in MB Dkts. 06-121¢t a.) (Oct. 23,2007)

%2 Lediie M. Marx, Sunmary of |deason Newspape-Broadag Cross-Ownership (Junel5,
2006)

®1d. at 3.

% Letter from Marvin Ammori to ShokoHair re: FOIA Request, Aug. 10, 2006;Clarification
L etter from Marvin Ammori to ShokoHair re: FOIA Request, Aug. 23, 2006
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ingpplicable FOIA exemptions® IPR filed an administrative appedl in, butthe FCC never
respondeal> After monthsof broken promises by the FCC, IPR findly filed suit againg the
agency to obtain therequested records®

Ten Railroadeal Sudies: The FCC commissiona ten studies. I1n doing so, according to
two Commissiones, the Chairman selected researchers withoutconaulting them. The
Commission never did explainN not even to two of its own CommissionasN howit chose the
researches, and theresearchers were all appaently sole-sourced and hand-selected. s

In Complaints unde the Data Qudity Act, we have detailed how the Commission®
research program violated basic notionsof peer review and objectivity. The Commission
released theten studies before peer-reviewing them. The peer-reviews were by individuds, nat
pands, and were notblind. Moreover, the Commission withhdd the data undelying the studies
for over amonth after poging thestudies. The Commission aso provided the public only afew
weeks, from when theundelying daa was available, to test andyze the studies*

Poorly Noticed Hearingsand Ignored Public Feedbadk. The FCC agreed to complete six

public hearingsregarding media ownership since it issued the FNPRM in 2006 andit has

% Letter from Michael C. Perko to Marvin Ammori re: FOIA Request, FOIA Control No. 2006
483,Jan. 4, 2007, at 4.

% Application for Review of Ingitute for Public Representation, Freedomof Information Act
Request Conaerning Localism Proceeding or Media Ownership Rules, FOIA Control No.
2006483, February 5, 2007,

" Complaint, IPR v. FCC, filed Nov. 16, 2007

%8 See Commissiona Michad J. CoppsComments on the FCC® Media Ownership Sudies, MB
Dkt. No.06-121, Nov. 22, 2006 available at
http://hraunfoss.fcc.goviedocs_pubic/attachmatch/DOC-268611A1L.doc Conmmissiong
JonahanS.Addstein Says Public Notice On Media Ownership Economc Studies |s
Cs@ntOAnd OUndemines Public Confidence, OMB Dkt. No. 06-121, Nov. 22,2006,
http://hraunfoss.fcc.goviedocs_pubic/attachmatch/DOC-268616AL.doc. See also FCC
Seeks Comment On Research Stuudies On Media Ownership, Public Notice, MB Dkt. No.
06-121,Jduly 31,2007,available at http://fjallfoss.fcc.goviedocs publc/attachmatch/DA-
07-3470AL pdf.

% See, e.g., Complaint Unde Data Qudity of Conaumers Union, Consumer Federation of
America, and Free Press, MB Dkt. No.06-121et d., Sept. 11,2007;Second Complaint
Unde Data Qudity of Consumers Union, Consumer Federation of America, and Free
Press, MB Dkt. No. 06-121¢€t a., Nov. 9, 2007.
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completed theremaining hearingsthat were part of theLocalism Inquiry.® In conduding these
hearings the FCC provided the pubiic with minimal notice, sometimes as little as oneweek
notice, of thehearing anditslocations Moreover, well over 99% of the public providing input
at these hearingsoppo®d further media consolidation; the Charman admitting remembering
nly onedmember of thepublic at al the hearings suppoting increased media conslidaion
If the Commission pushes ahead with relaxing the cross-ownership rule, as the Charman
proposs, then the Commission will have ignored the congstent, resounding message of the
members of the public who attended these hearings, giving up hours of time with ther children
or workingin order to make ther opinionsknown.

Waiver Abuses: During this proceeding, the FCC has aso been committing
administrative abuses in individud waiver proceedingsmeant to enforce the existing ownership
rules. These abuses are particularly illuminaing conddering the Chairman@® case-by-case press-
release proposl.

Since 2004, citizen groupshave chdlengeal cross-ownership waiver requestsin at least
eight casesN in California, New Y ork, Connesticut, South Carolina, Florida, Georgiaand
Tennessee.** The FCC has completely ignaed mog these petitions refusngto rule in most
cases. In 2007,Commissiona Addstein stated the obvious Orhe Commission historically has
failed to enforce theterms of its temporary waivers and, as aresult, parties have smply failed to
take the step necessary to demondrate a goodfaith effort to comply with our ownership limits.®

The FCC did nat once deny arequest for waiver.

% Notice of Inquiry, Broad@as Localism, MB Docket No. 04-233,June7, 2004.

®l Se, e.g., Eric Prynem, FCC announes Sattle hearing to be hdd Friday, Seattle Times, Nov.
3, 2007 http://seettl etimes.nwsource.com/html/locanens/2003991318 dcO3mhtml.

%2 Archived hearing audio can befoundhere:
http://www.fcc.goviea audio/agendaneetingshtml.

% See sources cited in note 44 above

% Univision Communicationsinc., 22 FCC Red. 5842, 5878(2007)(Commissiona Addstein,
approving and conaurring in part).
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Even in themog egregiousconditions the FCC handsout QemporaryOwaivers freely
and then refuses to enforce them. First, in 2001, the FCC gave Fox a QemporaryOwaiver
requiring Fox to sell anewspaper or broadcast station in two years. After two years, Fox hadn®
madethe dightest effort to sell anything and the FCC didn®enforce thewaiver.= In 2006 three
years of violation, the FCC gave Fox another two-year waiver. Intha Order, the FCC listed its
waiver standad, butdid notactudly apply tha standard.*

Second,in 2001, the FCC gave Tribunethefirst of a series of temporary waivers so
Tribunecould sell aTV station or newspgper in Hartford. Tribunesold nothing. In 2003 when
thelast waiver had expired, alocdl citizen sued Tribune The FCC ignored the suit. In 2005,the
federal judgeruled for thecitizen. Then the FCC stepped in andN ingtead of purishing
TribuneN granted another two-year waiver, overruling thejudge=

Third, recently, in 2007,the FCC approved of thetranger of TribuneCompany to Sam
Zéell.» Inapproving thetrander, the FCC granted temporary waivers in four markets anda
permanent waiver in ChicagoN even thoughTribune never even asked for a permanent waiver.
In this Orde, once agan, the FCC listed its waiver standard, butdid nat actudly apply tha
standad.”

Minority and Female Ownership: The FCC has provided no accurate censusof minority

and female ownership. Throughcongderable effort, consumer researchers have provided the

® For facts, see, e.g., Petitionto Deny & Reply to Oppostion to Petition to Deny of United
Church of Christ and Rainbow/PUSH Codition, File Nos BRCT B20070201AT, filed
May 1, 2007and Junel19, 2007 respectively.

% K. Rupet Murdoch and Fox Entertainment Group, MemorandumOpinion and Order, 21 FCC
Rcd 11499(2006)

®7 See Petition for Reconsderation of United Church of Christ and RainbowPUSH Codition of
K. Rupeat Murdod, File No. BTCCT-20050819A\F, et al., Nov. 6, 2006,at 15-16.

% Ellisv. TribuneTelevision Co., 443F.3d 71 (2d Cir. 2008.

% Shaeholders of TribuneCompany, MB Dkt. 07-119, November 30,2007,
http://hraunfoss.fcc.goviedocs publc/attachmatch/FCC-07-211A1 .pdf.

1d. at 9-14.
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only accurate countof minarity and female ownership.* The Commission has never made an

accurate count Indeed, the FCC® own commissioned studies refused to use the Commission®

flawed ownership data. Study 2 failed to identify 69% of al minority TV station owners and
75% of al women owners. Study 7 refused to usethe FCC daa. The FCC till has not

performed a credible census of minarity and women ownership.

Respectfully submitted,

S. Derek Tume

Free Press

501 Third Street NW, Suite 875
Washington, DC 20001

(202) 2651490

December 11,2007

" Derek Turner & Mark Coope, Out of the Picture 2007: Minority & Female TV Station
Ownership in the United States, Oct. 2007, www.freepress.net/docs/otp2007pdf.
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