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Summary of Comments

Free Press et al. commend the Commission for taking comment on the petitions filed by
Free Press et al. and Vuze, Inc. and we urge the Commission to act swiftly to clarify that network
providers cannot degrade, block, or discriminate against content, applications or devices, or
undermine competition and freedom of speech.

Free Press focuses these comments on two topics: network discrimination and required
disclosure.

Regarding network discrimination, Free Press et al. urges the FCC to declare that
discriminatory tactics, such as those employed by Comcast, violate federal policies and will not
be tolerated. First, we demonstrate that four relevant sources of law prohibit broadband
discrimination: 1) The FCC Internet Policy Statement, 2) The Communications Act, 3) Precedent
in a recent order and 4) The FCC orders eliminating ISP open access. Second, we refute the
arguments advanced that discrimination is merely “reasonable network management.”
Arguments based on bandwidth, “delaying,” and anti-competitiveness are as dangerously wrong
as they are irrelevant. Moreover, we show that Comcast’s actions are anticompetitive.

Regarding disclosure, Free Press et al. demonstrate that, while network providers must be
required to disclose their network management practices, disclosure is not enough. First,
network providers should be required to disclose their network management practices so that
consumers, the tech community, software providers, and the FCC can respond accordingly.
Second, while we generally prefer a competitive market solution, which disclosure can often
promote, disclosure alone will not result in pro-consumer or pro-innovation market outcomes

here. The market is too concentrated for disclosure to discipline the market participants or



empower consumers. Third, network providers have repeatedly made a deal with the public and
the FCC in merger reviews, sworn declarations, and FCC proceedings—the network providers
were relieved of competition and in exchange promised not to discriminate, not merely to
disclose their discrimination. Similarly, the FCC pledged it would ensure for consumers an open
Internet, not mere disclosure, should the network providers break their vows. The rubber has

now hit the road.
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Free Press; Public Knowledge; Media Access Project; Consumer Federation of America;

Consumers Union; New America Foundation; Participatory Culture Foundation' (“Free Press et

al.”) respectfully submit these Comments.

Free Press et al. commend the Commission for taking comment on the Petition for

Declaratory Ruling filed by Free Press et al. on November 1, 2007 and the Petition for

Rulemaking subsequently filed by Vuze, Inc. We urge the Commission to act swiftly to clarify

" A description of the Commenters is attached at Appendix 1.
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that network providers cannot degrade, block, or discriminate against content or applications or
undermine competition and freedom of speech.

The Commission should declare through a ruling or rules, that network providers cannot
engage in discrimination against particular applications and that network providers must disclose
their network management policies.

I. Facts

These proceedings—on the Broadband Industry Practices, navigation devices and
Comcast’s exposed broadband discrimination—are part of a larger debate to determine the future
of American communications, media, and innovation.

A. Clash of Civilizations: Open Vs. Closed

This larger debate is often framed as the need for a “national broadband strategy,” or a
strategy to ensure all Americans have open, affordable access to “broadband,” or high-speed
Internet. The debate over “broadband,” however, is actually a debate about all communications,
because the same wires and airwaves can deliver the same video programming (television, on-
demand, video-conferencing, etc.), audio (voice calls, music), and text and data to the same
devices. People will watch television, make voice and video calls, send texts/emails, and access
the Internet from any of a range of screens, using wires (fiber and copper) or wireless (satellite,
terrestrial, licensed or unlicensed) transmission. The network providers understand this
convergence and the stake of the broadband debate.” The stakes involve who will control
potential uses of these communications: all citizens or the few network providers. Will

consumers be able to use communications platforms to exercise freedom of speech and

* Comcast announced a strategy meant “to bring more content to people across all platforms at home and
on the go.” Press Release, Comcast CEO Brian L. Roberts Announces Project Infinity: Strategy to Deliver



individual liberty to the fullest extent, or will they be constrained in what they can say, read,
watch, do, and create?

Historically, certain companies could control some combination of communications
content, applications and end-user devices using their control of the “pipes”—wired or wireless
communications networks. Consider the cable television model. Cable carriers like Comcast
were protected from competitive entry by a natural monopoly cost structure and, initially, long
exclusive franchises (and the resulting first-mover advantages). Controlling the pipe, cable
operators were able to control the content (i.e. channels) going through those pipes, the
“applications” on the pipes (one-way streaming video programming and video-on-demand), and
the particular, limited devices connecting to the network (cable set-top boxes).” Consider the
television and radio broadcaster model. Television and radio broadcasters, both terrestrial and
satellite, control transmission pipes through holding scarce, government-issued licenses,” and
have used this control to determine the content, applications, and devices offered to consumers.’
Consider also the wireless telephone model. Wireless phone carriers determine the applications
running on and the devices attaching to their networks, resulting in complaints from consumer
groups, scholars, and competing voice providers.’ Even consider the wireline telephone model.

For decades, telephone carriers like AT&T could refuse to interconnect with competitors,

Exponentially More Content Choice on TV, January 8, 2008,
http://biz.yahoo.com/bw/080108/20080108005577.html

? There are minor limitations on a cable carrier’s discretion, such as must-carry rules, leased access
channels, and (depending on locality, PEG access channels). Turner Broadcasting Sys., Inc. v. FCC, 520 U.S. 180
(1997); Time Warner Entm’t Co., L.P. v. FCC, 93 F.3d 957, 967-73 (D.C. Cir. 1996).

* See, e.g., Robert W. McChesney, Telecommunications, Mass Media, And Democracy (1993) (discussing
the early history of broadcasting).

> See, e.g., J.H. Snider, Speak Softly and Carry a Big Stick: How Local Broadcasters Exert Political Power
(2006).

b See, e. g., Tim Wu, “Wireless Carterfone,” 1 International Journal of Communication 389 (2007),
available at SSRN: http://ssrn.com/abstract=962027; Petition of Skype Communications S.A.R.L. to Confirm a
Consumer's Right to Use Internet Communications Software and Attach Devices to Wireless Networks, RM-11361,



controlled the voice application, and could control all the devices on the network—which were
merely phones wired directly into the wall and rented to consumers.” In all of these networks,
innovation proceeded at a glacial pace—in example, for broadcast radios, telephone handsets,
and the uses of these networks.

The dial-up Internet represented a radical break with this model. With the dial-up
Internet, network providers did not control of content, applications, and devices—Internet users
did. Users, not network providers, controlled which devices they could attach to the network
because FCC decisions, such as Hush-a-Phone and Carterfone, that ended phone carriers’
control of all devices on the network. So consumers could attach any device, sparking
innovation and giving birth to fax machines, answering machines, and dial-up Internet modems.®
In addition to devices, users had robust competition among Internet Service Providers (ISPs),
leading to openness in applications and content. Consumers could choose their ISPs, and did not
have to use the ISP affiliated with their network provider—whether BellSouth or Ameritech.
Because of robust competition among independent ISPs, no ISP (not even AOL or a Verizon
ISP) could implement a “walled garden” strategy and block consumers’ access to applications
and devices.” Businesses and individuals creating software, devices, or content didn’t have to
get a “permission slip to innovate” from network providers and could compete on a level field.'’

The dial-up Internet showed the world that economic innovation and democratic participation

filed February 20, 2007; Testimony of Ben Scott, Policy Director--the Free Press, before United States Senate
Committee on Commerce, Science and Transportation (April 24, 2007).

7 See, e.g., Wu, “Wireless” (cited in note 6)

¥ See id.

? See, e. g., Jonathan L. Zittrain, “The Generative Internet,” 119 Harv. L. Rev. 1974, 1992-94 (2006)
(discussing the failed “walled garden” approaches of Compuserve and America Online).

' Mark Lemley & Lawrence Lessig, “The End of End-to-End: Preserving the Architecture of the Internet
in the Broadband Era,” 48 UCLA L. Rev. 925 (2001); Lawrence Lessig, The Future of Ideas: The Fate of the
Commons in a Connected World 34-35 (2001); Yochai Benkler, “From Consumers to Users: Shifting the Deeper
Structures of Regulation Toward Sustainable Commons and User Access,” 52 Fed. Comm. L.J. 561 (2000).
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flourish with an open platform for devices, applications, and content. Indeed, almost every
innovation to create and expand the Internet did not come from the network providers, but from
outside innovators.!" The Internet showed the world what it was missing because of closed
platforms.

Importantly, the dial-up Internet showed that it was not technology but bad policy, and
the lack of competition resulting from bad policy, that kept networks closed. Consumers want
openness—as network providers concede,'” in fact advertise," and as is evident by how quickly
Americans adopted Internet services compared to other communications services, and pro-
competitive government policies can give consumers what they want and can support open,
competitive networks. Otherwise, if the FCC bends to incumbents’ lobbying power and to
misguided assumptions about network control, unsound policies can relegate our nation to
closed, crippled, and slow-innovation networks.'

Peer-to-peer applications are, in fact, paradigmatic examples of the clash of civilizations
and how the open Internet model turns the closed-networks model on its head. With peer-to-peer

applications, users can share their content with others without a permission slip from a network

"' See wikipedia pages for MySpace, Weblog, Internet radio, History of YouTube, Social Bookmarking,
Adobe Flash, Ruby on Rails, Ajax, Internet browser, TCP/IP, HTML

'2 Comments of Comcast Corporation, at p. 31, In the Matter of Inquiry Concerning High-Speed Access to
the Internet Over Cable and Other Facilities, GN Docket 00-185 (filed Dec. 1, 2000), available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6512159396 (“““The openness that
really matters to consumers — and what makes the Internet so special and remarkable — is the ability to go anywhere,
to access any information with a single click of a mouse.”)

3 See Laura M. Holson, “Verizon Plans Wider Options for Cellphone Users,” New York Times, Nov. 28,
2007, Available at http://www.nytimes.com/2007/11/28/technology/28phone.html; Even Hessel, “Comcast’s Open
Pledge,” Forbes, Jan. 10, 2008, Available at http://www.forbes.com/2008/01/10/comcast-cable-tru2way-technology-
cx_eh 0110comcast.html; Appendix 2.

' See, e.g., Lessig (cited in note 10); Benkler (cited in note 10).
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provider. And P2P is open even for network providers—Verizon can use peer-to-peer
applications, just as Hollywood studios and average users can.'

Both Congress and the FCC have declared a policy favoring openness, but the FCC must
do more than it has to date to implement openness. In 1996, Congress declared that “it is the
policy of the United States to encourage the development of technologies which maximize user
control over what information is received by individuals, families, and schools who use the
Internet and other interactive computer services.”'® This policy favors an open Internet, with
control in the hands of users not network providers. In 2005, with its Internet Policy Statement,
the FCC expressed a commitment to openness that would guarantee consumers access to
competitive markets and the content, applications, and devices of their choice.'’

This proceeding is just one front, though an important one, to advance the federal policy
favoring open networks. On the wireless side, several proceedings reflect the clash between
open or closed networks, including proceedings over open unlicensed uses,'® open wholesale,"

open devices,”” and open applications/network neutrality requirements.”’ On the wireline side,

13 «“Verizon is trying to incorporate P2P content distribution in FiOS, Chief Technology Officer Mark
Wegleitner said in an IEEE Globecom keynote. "This is not typically something telcos talk about as a good thing,
but fundamentally this technology is very promising and a way to very cost effectively move information from one
place to another," Adam Bender, Communications Daily, Nov. 28, 2007; “The company is even considering using
P2P on its set-top boxes to more efficiently distribute movies on demand, Verizon’s Pasko said.” Marguerite
Reardon, “Harnessing the power of P2P,” CNET News, Jan. 24, 2008, Available at
http://www.news.com/Harnessing-the-power-of-P2P/2100-1034 3-6227406.html; Free Press et al. Petition at 17-20.

47 U.S.C. § 230(b)(3).

'7 See Federal Communications Commission, “Policy Statement,” Aug. 5, 2005,
http://fjallfoss.fcc.gov/edocs public/attachmatch/FCC-05-151A1.pdf (“FCC Policy Statement”).

' In Unlicensed Operation in the TV Broadcast Bands, Further Notice of Proposed Rulemaking, Federal
Communications Commission, ET Docket No. 04-186, October 18, 2006,
http://hraunfoss.fcc.gov/edocs public/attachmatch/FCC-06-156A1.pdf.

19 Ex Parte of Public Interest Spectrum Coalition, April 5, 2007, WT Docket No. 06-150, Available at
http://www.publicknowledge.org/pdf/pisc-0a700mhz-exparte-20070405.pdf (“PISC Comments”); Ex Parte of
Google, July 9,2007, WT Docket No. 06-150, Available at
http://64.233.179.110/blog_resources/ex_part_via_efiling.pdf.

" 1n Service Rules for the 698-746, 747-762, and 777-792 MHz Bands, Second Report & Order, 22 FCC
Red. 15,289, 15,370-71 (August 10, 2007) (“700 MHz Auction Order”); PISC Comments.

*! See Skype Petition (cited in note 6).



the FCC can choose wireline ISP open access,”> open devices (such as through the cable set-top
box proceeding),” and open applications/net neutrality.**

In addressing the specific allegations giving rise to the Free Press et al. Petition, we must
keep in mind the stakes of choosing network control over open platforms and user control over
all platforms and through all pipes.

B. Facts Giving Rise to Free Press et al. Petition

On January 14, 2008, the FCC announced® it would seek comment on petitions filed by
Free Press et al.?® and Vuze, Inc.,”” and directed that comments be filed in the open docket
gathering information on Broadband Industry Practices and network discrimination.*®

Until October 19, 2007, Comcast had repeatedly, point-blank denied throttling BitTorrent
and other peer-to-peer connections.”” Then tests by the Associated Press revealed that Comcast

was spoofing traffic and terminating peer-to-peer connections—in ways designed to go

22 Jennifer L Schenker, “Vive la High-Speed Internet!,” BusinessWeek, July 18, 2007, Available at
http://www.businessweek.com/print/globalbiz/content/jul2007/gb20070718 387052.htm; “Open up those
highways,” The Economist, Jan. 17,2008, Available at
http://www.economist.com/research/articlesBySubject/displaystory.cfm?subjectid=348963 &story _id=10534573;
Blaine Harden, “Japan’s Warp-Speed Ride to Internet Future,” August 29, 2007, Available at
http://www.washingtonpost.com/wp-dyn/content/article/2007/08/28/AR2007082801990.html.

> In the Matter of Commercial Availability of Navigation Devices, CS Docket No. 97-80.

* FCC Policy Statement

** Public Notice, Comment Sought on Petition for Declaratory Ruling Regarding Internet Management
Policies, WC Docket No. 07-52, http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-08-91A1.pdf; Public
Notice, Comment Sought on Petition for Rulemaking to Establish Rules Governing Network Management Practices
by Broadband Network Operators, WC Docket No. 07-52, http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-
08-92A1.pdf.

%% Free Press, Public Knowledge, Media Access Project, Consumer Federation of America, Consumers
Union, Information Society Project at Yale Law School, Professor Charles Nesson, Co-Director of the Berkman
Center for Internet & Society, Harvard Law School, Professor Barbara van Schewick, Center for Internet & Society,
Stanford Law School, Petition for Declaratory Ruling, CC Docket Nos. 02-33,01-337, 95-20, 98-10, GN Docket
No. 00-185, CS Docket No. 02-52, WC Docket No. 07-52, Nov. 1, 2007, available at
http://www.freepress.net/docs/fp_et al nn_declaratory ruling.pdf (“Free Press et al. Petition”).

%" Vuze, Inc. Petition for Rulemaking to Establish Rules Governing Network Management Practices By
Broadband Network Operators, WC Docket No. 07-52, Nov. 14,2007, Available at
http://www.publicknowledge.org/pdf/vuze-petition-20071114.pdf (“Vuze Petition”).

** In The Matter of Broadband Industry Practices, WC Docket No. 07-52.

%% See Free Press et al. Petition at nn. 30-33.



undetected.” Tests by the Electronic Frontier Foundation and Robb Topolski confirmed the
AP’s analysis.”'

On November 1, 2007, Free Press, other consumer organizations, and legal scholars from
Harvard, Yale, and Standard filed a Petition for Declaratory Ruling asking the FCC to declare
that Comcast’s activities were clear violations of the FCC’s Internet Policy Statement and did not

qualify as “reasonable network management.”*

The same day, Free Press and Public
Knowledge filed a Formal Complaint against Comcast, urging the Commission immediately to
enjoin Comcast from interfering with peer-to-peer protocols and to impose considerable
forfeitures upon Comcast.”® Subsequently, an online distributor of high quality video that uses
the BitTorrent protocol, Vuze, Inc., filed a Petition seeking a rulemaking to define what is and
what is not reasonable network management.**

While Comcast has not detailed exactly how its algorithms determine when to block
connections, the AP,*® EFF,*® and declarations to our petition37 suggest that Comcast blocks P2P
uploads by forging and inserting reset packets meant to look like they come from the other

computer and seek to end the connection. The AP was blocked from uploading the King James

Bible and EFF from uploading a file of less than 1mb, meaning that Comcast blocks uploading

30 Peter Svensson, “Comcast Blocks Some Internet Traffic,” Associated Press, October 19, 2007, Available
at http://www .sfgate.com/cgi-bin/article.cgi?f=/n/a/2007/10/19/financial/f061526D54.DTL; Free Press et al. Petition
at 12

*! Electronic Frontier Foundation, “Packet Forgery By ISPs: A Report On The Comcast Affair,” Nov. 28,
2007, Available at http://www.eff.org/files/eff comcast report2.pdf (“EFF Report”); Seth Schoen, “EFF Tests agree
with AP: Comcast is forging packets to interfere with user traffic,” October 19, 2007, Available at
http://www.eff.org/deeplinks/2007/10/eff-tests-agree-ap-comcast-forging-packets-to-interfere.

*? Free Press et al Petition.

3 Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation, Nov. 1, 2007,
Available at http://www.freepress.net/docs/fp pk comcast complaint.pdf (“Free Press et al. Complaint”).

** Vuze Petition.

33 Peter Svensson, “Comcast Blocks Some Internet Traffic,” Associated Press, October 19,2007, Available
at http://www .sfgate.com/cgi-bin/article.cgi?f=/n/a/2007/10/19/financial/f061526D54.DTL

%% Electronic Frontier Foundation, “Packet Forgery By ISPs: A Report On The Comcast Affair,” Nov. 28,
2007, Available at http://www.eff.org/files/eff comcast report2.pdf (“EFF Report”).
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even of small files from users who are not engaging in multiple or continuous uploading of large
files.’®

Peer-to-peer applications are used for a wide range of legal uses, generally to share and
transfer large files quickly. As detailed in six pages in the Free Press et al. Petition, these legal
uses include, notably, online delivery of television programming and video downloads, music
downloads, transferring and developing software (like Linux), and providing large image files
(like NASA’s Visible Earth photographs, which uses the BitTorrent protocol).”” BitTorrent is
used to deliver high-quality video programming over the Internet, and this video competes with
cable companies’ legacy television offerings, their video-on-demand offerings, and their online
video offerings. Scholars and companies like Verizon and SBC/AT&T have long pointed out
that broadband represent a “competitive threat to the significant market power of the cable
industry” over video programming.* Indeed, as early as 2006, consumers watched more online
video than digital cable’s video-on-demand.*'

Caught red-handed, Comcast claimed it merely “delayed” some traffic, and that its
actions were, using the words of a footnote in the FCC’s Policy Statement, mere “reasonable

network management” because its consumers’ peer-to-peer uses required considerable

*7 Free Press et al. Complaint, Declaration of Robert Michael Topolski, Declaration of Peter Eckersley.

*¥ See Cite at n. 35; EFF Report at 7

%% Free Press et al. Petition 17-22; Linux BitTorrents, Linux Tracker, http://linuxtracker.org; Get openSUSE
Distribution, openSUSE,

http://software.opensuse.org/; NASA’s Visible Earth Project, http://visibleearth.nasa.gov/faq.php?e=4.

* Petition To Deny of Verizon Telephone Companies and Verizon Internet Solutions D/B/A Verizon.net,
In the Matter of Applications for Consent to the Transfer of Control of Licenses From Comcast Corporation and
AT&T Corp., to AT&T Comcast Corporation, MB Docket 02-70, April 29, 2002, pp. 15-24, Available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id_document=6513188037; Comments of SBC
Communications, Inc, In the Matter of Applications for Consent to the Transfer of Control of Licenses From
Comcast Corporation and AT&T Corp., to AT&T Comcast Corporation, MB Docket 02-70, April 29, 2002, pp. 2,
16-18, 33, Available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6513189221.

* Todd Spangler, “Survey: More Internet Users Watch Web TV Than Cable VOD,” Multichannel News,
Feb. 4, 2008.



bandwidth.* Comcast claimed it was managing bandwidth, yet, as Princeton Computer Science
professor Ed Felton wrote, managing bandwidth is “not quite what they’re actually
doing...Comcast’s measures are not aimed at heavy users but rather at users of certain protocols

such as BitTorrent.”*

Indeed, the Electronic Frontier Foundation specifically tested when this
interference occurred and found “an attempt to seed a S00KB file to a single BitTorrent
downloader, instigated after the seeding Internet connection had been idle for the preceding day,
triggered the injection of forged RST packets.”**

Once Free Press et al. filed their Complaint and Petition, more than 15,000 Americans
followed with their own complaints through a Free Press link. Months later, when the FCC put
the Petition out for notice, hundreds more filed, urging the FCC to take swift action.*” As one
online technology publication wrote, in reviewing the comments, “there’s no shortage of angry
users who feel cheated and want the tampering to stop”;*® moreover, “most of the filers in this
proceeding have written their own comments rather than rely on Web auto forms.”*’

These hundreds of commenters have provided evidence that Comcast is blocking far
more than just BitTorrent and Gnutella. Commenters point to interference with video chat and

video conferencing software (such as iChat), open source software (including open source

business software), custom chat servers, FTP (file transfer protocol), VoIP (from companies

2 «“We engage in reasonable network management to provide all of our customers with a good Internet
experience, and we do so consistently with FCC policy," Andy Patrizio, “Comcast Again Denies P2P Throttling,”
InternetNews.com, Nov. 2, 2007, Available at http://www.internetnews.com/bus-news/article.php/3708751.

B Ed Felten, “Comcast Blocks Some Traffic, Won’t Explain Itself,” Freedom To Tinker Blog, Oct. 23,
2007, http://www.freedom-to-tinker.com/?p=1217.

* They stated further: “If Comcast had carefully engineered its interventions to prevent certain users from
contributing disproportionately to network congestion, we would expect to see jamming only after subscribers
consumed large amounts of bandwidth, or when they were participating in large numbers of connections in a short
period of time.” EFF Report at 7.

4 Ken Fisher, P2P Users Blast Comcast in FCC Proceeding, ars technica, Jan. 29, 2008,
http ://arsfgchnica.com/news.ars/post/20080 129-p2p-users-blast-comcast-in-fcc-proceeding.html.

"1
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other than Comcast, including Skype and AT&T), Lotus Notes, encrypted traffic using Secure
Shell or SSH, and VPN software (used generally by telecommuters to encrypt traffic in “virtual
private networks”).* Because Comcast has not disclosed its management practices, it is unclear
how much of this is the product of Comcast’s actions, but such blocking would affect families
communicating with one another.*

This proceeding has also shed light on a surprising fact: such illegal discrimination may
not be limited to Comcast but may involve several leading network providers. On the same day
Comcast replied to Free Press and Public Knowledge’s complaint, Comcast updated its online
terms of service, and stated that Comcast uses network management practices “that are consistent
with industry standards.”>® Comcast claimed, further, that “many” large Internet service
providers “use the same or similar tools that Comcast does.”' Comcast does not explain how an
industry standard had already developed pertaining to activity Comcast had long denied

engaging in and that network providers repeatedly pledged not to adopt.

8 See, Comments of Gregg Levethan, Jan. 30, 2008,
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519838377; Comments of Robert
Pederson, Jan. 30, 2008,
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519838374; Comments of Matt
Blecha, Jan. 30, 2008, http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519838372;
Comments of Michael Kobiela, Jan. 29, 2008,
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519838302; Michael Ortega-
Binderberger, Jan. 29, 2008,
http://fjallfoss.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6519838206; Brock M. Tice, Jan.
28,2008, http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id document=6519837883; Dan
Dinolfo, Jan. 16, 2008,
http://fjallfoss.fcc.gov/prod/ects/retrieve.cgi?native or pdf=pdf&id document=6519831790; Christopher M. Cote,
Jan. 28, 2008, http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi’native _or pdf=pdf&id_document=6519833550;
(quoting a commenter: “Also I see considerable differences in speed ftp sessions vs. html. They are obviously
limiting speed in ftp as well.”) Ken Fisher, P2P Users Blast Comcast in FCC Proceeding, ars technica, Jan. 29,
2008, http://arstechnica.com/news.ars/post/20080129-p2p-users-blast-comcast-in-fcc-proceeding.html.

* “In my specific case my parents live in Florida and they use their Comcast internet service to video chat
with their grandchildren. Due to Comcast’s deliberate interference with internet traffic they are no longer able to
video chat with their grandchildren” Comments of Gregg Levethan, Jan. 30, 2008,
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519838377.

%% Comcast, Terms of Service, http://www6.comcast.net/terms/use/ (see “IIl. Network Management and
Limitations on Bandwidth Consumption”).
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Nor does Comcast explain what it means by “industry,” but the reports now indicate that
many carriers such as Time Warner, Cox, and Charter may similarly degrade P2P.>* Because
violations of federal policy may implicate several large network providers, this declaratory ruling
is appropriate and requires immediate attention.

C. History of Proceeding

Free Press et al. filed its Petition seeking clarification of the Policy Statement in the string
of FCC proceedings giving rise to the Policy Statement. These proceedings, running from 1998
to 2003, concerned broadband over phone lines (mainly DSL)> and over cable lines.”* As early
as 1998, when the FCC first considered ISP open access provisions for cable modem service,”
scholars were warning that if the FCC abandoned ISP open access, network operators could
threaten an open Internet or what some called “network neutrality,”® because the market and
technology would offer, at best, two dominant broadband providers—the local phone and local
cable carrier.”’ The primary argument for ISP open access focused on free speech, open

applications and open content—or what became termed “network neutrality.”®

.

52 Janko Roettgers, Road Runner, Charter and Cox TOS Also Include Anti-P2P Provisions, NewTeeVee,
Feb. 10, 2008, http:/newteevee.com/2008/02/10/road-runner-charter-and-cox-tos-also-include-anti-p2p-provisions/;
Karl, Cox Confirms P2P Throttling, DSL Reports, Nov. 19, 2007, http://www.dslreports.com/shownews/Cox-
Confirms-P2P-Throttling-89571nocomment=1.

>3 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC Docket No.
02-33; Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services, CC
Docket No. 01-337; Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced
Services, CC Docket No. 95-20; 1998 Biennial Regulatory Review — Review of Computer III and ONA Safeguards
and Requirements, CC Docket No. 98-10.

>* Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities and Internet Over
Cable Declaratory Ruling, GN Docket No. 00-185; Appropriate Regulatory Treatment for Broadband Access to the
Internet Over Cable Facilities, CS Docket No. 02-52.

> Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, Declaratory
Ruling, 17 FCC Red 4798, 4800 (2002) (“Cable Modem Order”) (“The issue of what, if any, regulatory treatment
should be applied to cable modem service dates back to at least 1998”).

*% See Benkler (cited in note 10).

" The biggest network providers include AT&T, Verizon, Qwest, Time Warner Cable, Comcast, and Cox.

% Ex parte Submission of Tim Wu and Lawrence Lessig to the Declaratory Ruling & Notice of Proposed
Rulemaking in Inquiry Concerning High-Speed Access to the Internet, CS Docket. No. 02-52 (Aug. 22, 2003),
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In arguing against ISP open access, the local cable and phone carriers were required
consistently and repeatedly to respond to the network neutrality concern that they would use
market power to threaten an open Internet. The network providers argued that even though ISP
open access should be eliminated, they would maintain a neutral and free Internet service.”” As
we detail in Part I1.A.4 below, and in Appendix 2, the network providers made a consistent deal
with regulators in a series of merger reviews, FCC comments, and sworn declarations. The
carriers would receive relief from “outdated” common carrier and ISP open access regulation,
and the network providers pledged the public would continue to receive unfettered access to the
Internet.®’

In 2005, the FCC abandoned ISP open access.®’ In doing so, at the same time, it adopted
an Internet Policy Statement meant to ensure an open Internet platform for applications, content,
devices, and competition.”” Within a few short months, despite the Policy Statement, the largest
network providers, including AT&T and Verizon, began announcing intentions to undermine an
open Internet by setting up digital tollbooths, charging content- and applications-providers for
carriage, or for “expedited” carriage, and take control of the Internet using “their pipes.”®

America had already suffered the consequences of poor broadband policies with our international

ranking for broadband penetration in a free fall, going from 4th place in 2000 to 12th place in

available at http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi’native_or pdf=pdf&id document=6514683885; Benkler
(cited in note 10).

% See Appendix 2

60 Compare Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, 20 FCC
Red 14853, 14855 (2005) (“Wireline Broadband Order”) (removing “outdated regulations™) and id. at 14904
(pledging the FCC would act if network providers began “actively interfering with consumer access to any lawful
Internet information, products, or services”).

®! See Wireline Broadband Order, 20 FCC Red 14853.

62 See FCC Policy Statement; Free Press et al. Petition at 4

%3 See Free Press et al. Petition at 4-5 ; Jonathan Krim, Executive Wants to Charge for Web Speed,
Washington Post, Dec 1, 2005, http://www.washingtonpost.com/wp-
dyn/content/article/2005/11/30/AR2005113002109.html.
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2005. In the same time period, 14 other countries in the OECD rankings saw higher overall net
growth.®* Countries in both Europe and Asia began to experience speeds, prices and competition
unavailable to the luckiest Americans.”

The carrier’s declarations sparked intense legislative debate and a widespread consumer
movement of millions of Americans. Diverse organizations declared their support for network
neutrality; they ranged from the Christian Coalition to Moveon.org, from the Gun Owners of
America and the American Library Association to the American Civil Liberties Union.®® Indeed,
since 1998, dozens of organizations have made their support for an open Internet known to the
FCC at one time or another including AARP, Adobe, American Electronics Association,
American Association of Law Libraries, Amazon.com, Apple Computer, Inc, Business Software
Alliance, Competitive Telecommunications Association, CompTIA, Consumer Electronics
Association, Comptel, Digital Media Association, Earthlink, Ebay Inc, Educause, Electronic
Retailing Association, Google, IAC/InterActiveCorp (which includes Ask.com, Citysearch,
Evite, Ticketmaster, Match.com and others), Information Technology Association of America,
Information Technology Industry Council, Intel, Microsoft Corporation, MultiChannel
Ventures, National Association of Manufacturers. National Association of Broadcasters,
National Association of Regulatory Utility Commissions, National Retail Federation, Qualcomm,
Radioshack, Semiconductor Industry Association, SEIU, Skype, Sling Media Inc, Sony,
Symantec, Teamsters, Telecommunications Industry Association, The Walt Disney Company,

TiVo, TNS, Vonage, and Yahoo!.

As demonstrated in Appendix 2, even the phone carriers have filed with the FCC

64S. Derek Turner, Broadband Reality Check II, August 2006, p. 8.
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warning that, without ISP open access, network neutrality is threatened, particularly for online
video programming. Also documented are the many pledges from the cable industry. One letter
to the FCC from the NCTA, the lobbying arm of the cable industry, sums up the general support
for an open Internet: “Everyone agrees that consumer should have access to all lawful Internet
content unless they choose otherwise.”’ Those who recently started disagreeing with this
statement—network providers and those making discrimination tools—began openly declaring
their opposition only after the FCC eliminated intramodal competition.

II. Network Discrimination is Not Reasonable Network Management

The FCC needs only to issue a narrow declaration that discriminating against any
particular application, including to manage bandwidth, violates the FCC’s Policy Statement and
is not a reasonable network management practice. The FCC need not necessarily define what a
reasonable network practice would be, other than that it must nondiscriminatory.®®

This section has two parts. First, we detail how the applicable legal standards support
this proposed declaration set forth in the FCC Policy Statement, Congress’s statutory policy,
FCC precedent on network management, and FCC orders eliminating ISP open access. Second,
we refute Comcast’s public “defenses” that claim “reasonable management” includes mere
“delaying” of applications or content, delaying based on protocols, and that it matters whether
the discrimination against a specific application is driven by the desire to manage bandwidth or

anticompetitive concerns. We also explain how Comcast’s actions are highly anticompetitive.

% 1d, p. 14-16.

% Savethelnternet.com Coalition, Available at http:/savetheinternet.com/=coalition.

7 Ex Parte Letter from Robert Sachs, President, The National Cable & Telecommunications Association,
In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, CS Docket
00-185, December 10, 2002, Available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6513399468.

% The FCC could clarify that “reasonable network management” practices includes acting against illegal
viruses, spam, spyware, or denial of service attacks. See cite at n. 145.
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A. Federal Policy and Precedent Cleary Prohibit Discrimination

Four sources of federal law support our proposed declaration against application-
discrimination: the FCC Policy Statement, the Communications Act, the FCC’s precedent in a
recent wireless order, and a series of FCC orders on ISP open access.

1. A Straightforward Reading of the FCC Policy Statement Prohibits
Discrimination

As discussed in our Petition, discriminating against peer-to-peer protocols violates the
FCC’s Internet Policy Statement. The FCC adopted these four consumer principles in its Policy
Statement to foreclose the very type of activity Comcast now claims privileged under the Policy
Statement’s principles. The FCC declared that it “has jurisdiction necessary to ensure that
providers of telecommunications for Internet access or Internet Protocol-enabled (IP-enabled)
services are operated in a neutral manner.” The FCC stated further that the Policy Statement’s

9569

goal is “to ensure that broadband networks are ... open,”” as well as to “preserve and promote

the open and interconnected nature of the public Internet.””

The Policy Statement declares four consumer freedoms. First, “consumers are entitled to
access the lawful Internet content of their choice.” Comcast is violating this right by interfering
with the uploading and downloading’' of certain content—including the King James Bible.”?

Second, “consumers are entitled to run applications and use services of their choice,

subject to the needs of law enforcement.” Comcast is violating this right by interfering with

consumers’ ability to run the peer-to-peer applications of their choice.”

% FCC Policy Statement at 3.

" 1d.

"' See Free Press et al. Petition at 22-23.

2 Peter Svensson, “Comcast Blocks Some Internet Traffic,” Associated Press, October 19,2007, Available
at http://www .sfgate.com/cgi-bin/article.cgi?f=/n/a/2007/10/19/financial/f061526D54.DTL.

73 Free Press et al. Petition at 16-17
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Third, “consumers are entitled to connect their choice of legal devices that do not harm
the network.” To make clear the breadth of this consumer right, the Policy Statement cites the
sweeping, seminal cases of Hush-a-Phone and Carterfone.”* Our petition did not note that
blocking P2P interferes with this entitlement, subsequent research convince us that it does. As
Pioneer has suggested in its ex parte filing, devices can pull video content from online sources
and display that content on computer screens or television screens. Because Comcast is
interfering with online video delivered through peer-to-peer protocols devices similar to what
Pioneer envisions will be put at a severe disadvantage or rendered useless.”” We provide an in-
depth discussion of Comcast’s interference with the open-devices consumer right in Part B
below.

Fourth, “consumers are entitled to competition among network providers, application and
service providers, and content providers.” Comcast is violating this principle by undermining
competition among application providers (by skewing the field against certain peer-to-peer,
applications), undermining competition among content providers (by skewing the field against
providers of large content files, for whom peer-to-peer solutions could be the most efficient
choice), and undermining competition among network providers (through deceptive practices
about its offerings).”® The FCC stated in its accompanying Wireline Broadband Order that it

would not hesitate to enforce these principles.”’

" FCC Policy Statement, n. 3 (citing Hush-A-Phone Corp. v. United States, 238 F.2d 266, 269 (D.C. Cir.
1956); Use of the Carterfone Device in Message Toll Telephone Service, 13 FCC 2d 420 (1968)).

> Ex Parte filing of Pioneer North America, Inc., WC Docket No. 07-52, February 7, 2008, Available at
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519840230.

7® Free Press et al. Petition at 24-25.

7 See Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, 20 F.C.C.R.
14853, 14904 9 96 (2005).
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The last footnote states: “The principles we adopt are subject to reasonable network
management.”’® Comcast tries to read this footnote as an exception swallowing the four
principles—permitting it to violate all four principles. If the FCC sought to gut the four
principles with this footnote, it would not have even issued the Policy Statement to begin with.
The FCC certainly would not have gutted the four principles—which are prominently bullet
pointed and italicized as the heart of the Policy Statement—merely with the word “reasonable”
in a footnote. The FCC would have been far more explicit.

Discriminatory measures aimed at specific applications, content or devices have the
potential to significantly distort the level playing field between different applications (both with
respect to product market competition, but also with respect to incentives to innovate). In
addition, they distort user behavior: it drives users away from the application that they would like
to use (and that would maximize consumer welfare). This implies that the “reasonable network
management” was meant to include non-discriminatory measures that do not target specific
applications, content or devices. Singling out specific applications, content or devices should
only be justifiable as reasonable network management if it is the only possible solution to a
pressing problem such as security.

2. Congressional Policy Prohibits Discrimination

Congressional policy also supports an open Internet without network providers
interfering with applications, content, devices, and competition. At least three provisions of the
Communications Act of 1934, as amended, reflect this policy.

First, in the Policy Statement, the FCC follows Congressional policy of 230(b)(2). In

230(b)(2), “[s]pecifically, Congress states that it is the policy of the United States ‘to preserve

" FCC Policy Statement, n. 14.
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the vibrant and competitive free market that presently exists for the Internet. This statutory

policy, as the FCC acknowledged®, supports an open Internet, and formed the basis for the four
Policy Statement principles.

Second, the next provision, Section 230(b)(3) of the Act, states: “It is the policy of the
United States ... to encourage the development of technologies which maximize user control
over what information is received by individuals, families, and schools who use the Internet and

other interactive computer services.”®!

If the FCC interpreted “reasonable network
management” to permit networks to single out specific applications, content, and devices, and
discriminate against them in order to manage bandwidth on their network, then the FCC would
not be following Congressional policy to “maximize user control.” Rather, the FCC would be
minimizing user control while maximizing the control by network providers, against
Congressional policy.*

Third, in section 706 of the Communications Act, Congress specified a policy favoring
two-way, high-speed communications networks—where users can upload and download high-
quality content—not more of the same old closed, one-way networks that Comcast is
championing through its actions and arguments.” Section 706 requires the FCC to “determine

whether advanced telecommunications capability is being deployed to all Americans in a

reasonable and timely fashion,” while defining “advanced telecommunications capability” to be

7 In 1996, when 230(b)(2) was adopted, the Internet content and application markets were “presently”

competitigxée and free because of ISP open access regulation. Policy Statement, at §2 (47 U.S.C. § 230(b)(2)).
Id.

147 U.S.C. § 230(b)(3).

%2 See, e.g., Benkler (cited in note 10); Free Press et al. Petition for Declaratory Ruling, at 3.

% For a more detailed discussion of the policies of section 706, see Comments of Consumers Union,
Consumer Federation of America and Free Press, Deployment of Advanced Telecommunications Capability to All
Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to
Section 706 of the Telecommunications Act of 1996, GN Docket No. 07-45 (filed May 16, 2006),
http://fjallfoss.fcc.gov/prod/ects/retrieve.cgi?native or pdf=pdf&id document=6519411795.
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“high-speed, switched, broadband telecommunications capability that enables users to originate
and receive high-quality voice, data, graphics, and video telecommunications using any

technology.”™*

The accompanying Senate Committee language to a 1994 predecessor bill to the
1996 Act, stated the goal of the eventual Section 706 “will not be achieved if carriers only
deploy more of the same service that subscribers already receive today,” such as “more one-way
cable service.” Rather, Congress’s policy is to encourage “systems that are capable of both
sending and receiving information in all its forms”; it described the provision as authorizing the
FCC to determine “if the current trend in deployment of systems incapable of sending and
receiving information in all its forms (e.g. images, graphics, and video) continues.”®> The 1996
Act’s own accompanying Committee Report contains a similar emphasis on two-way
platforms.*

Interpreting “reasonable network management” to include actions like Comcast’s
undermines this Congressional policy. Interfering with peer-to-peer undermines consumers’
ability to originate and receive®’ “high-quality voice, data, graphics, and video.” BitTorrent and
other peer-to-peer protocols are among the primary means of distributing high-quality content;

companies such as BitTorrent, Inc., Vuze, and Miro™ use BitTorrent to deliver video

programming no different from full-length television programming in standard- or high-

¥ Section 706(b) of the Telecommunications Act of 1996, 104 P.L. 104; 110 Stat. 56; 1996 Enacted S. 652;
February 8, 1996 (emphasis added).

% Jd. (emphasis added).

% Telecommunications Competition and Deregulation Act of 1995, S. 652, Senate Report 104-23, 104th
Congress, 1st Session (1995).

¥"This, of course interferes with those attempting to download from these uploaders, See Free Press et al.
Petition at 22.

% See Press Release, NETGEAR and BitTorrent Collaborate to Deliver High-Definition Movies and TV
Shows to HDTVs, January 7, 2007, http://www bittorrent.com/about/press/netgearae-and-bittorrentTM-collaborate-
to-deliver-high-definition-movies-and-tv-shows-to-hdtvs (discussing BitTorrent, Inc.); Cyril Roger, High Definition
Movies and Downloads to Your PC, Softonic, http://azureus-zudeo.en.softonic.com/ (discussing Vuze’s high-
definition offerings); Miro hd, https://www.miroguide.com/tags/1074.
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definition.”” Indeed, Comcast’s tactics specifically involve blocking connections when their
consumers are “seeding,” or originating—not downloading—content. As a result, Comcast’s
argument flies in the face of Congress’s stated goals to Congress. Comcast designed its
networks to limit users’ uploading capabilities and focus on the network’s downloading
capabilities, refused to upgrade the uploading capabilities, and then claims it is “reasonable” to
manage their already download-friendly network by degrading uploads. As Comcast claims that
others in its “industry” do the same, the FCC’s declaratory ruling should remind the industry of
Congress’s unmistakable intent.

Here, Comcast’s actions and arguments effectively admit that it has not been deploying
networks for originating high-quality content. Rather, as discussed below in the video-on-
demand discussion, Comcast has been focusing its upgrades on more of the same old “one-way
cable service.””

The cable industry lobby, the National Cable Telecommunications Association (NCTA),
explained that cable carriers like Comcast deliberately designed their networks to limit uploading
and focus on one-way downloading. The lobby stated: “Cable’s upgraded [broadband] networks
were designed to provide Internet service primarily to residential customers. Such customers’
data transmission, it was assumed, would be largely asymmetrical, with much more data

*?1 This assumption was

traveling downstream to the customer than upstream from the customer.
remarkably short-sighted, as consumers want to use networks both to receive and transmit all

content, it also disregarded Congressional policy. The NCTA noted that there are short-term,

% There is some debate what qualifies for “high-definition” content online. What qualifies as HD content?,
Miro, http://www.getmiro.com/forum/comments.php?Discussion]D=19&page=1 (Miro Forum discussion).

%% Section I1.4.d.

°I Reply Comments of the National Cable and Telecommunications Association, In the Matter of
Appropriate Regulatory Treatment for Broadband Access to Internet Over Cable Facilities, CS Docket 02-52,
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nondiscriminatory means to address this design flaw: carriers could provide “a separate tier of
service that is designed to accommodate the use of servers and other high-bandwidth
applications” or upgrade networks simply by “reducing the number of subscribers per node.”
This upgrade, however, “would make the provision of service to the high-bandwidth users more
costly.””

Because of these poor network design decisions, carriers like Comcast now make the
upload problem even worse by targeting traffic relying on upload capacity. If the FCC were to
agree with Comcast and decide network providers can “manage” networks by making the
networks even more “incapable of sending information in all its forms” by degrading

applications for uploading, then the FCC would be undermining Congress’ intent.

3. FCC Precedent Interpreting “Reasonable Network Management”
Prohibits Discrimination

FCC precedent has already determined that Comcast’s actions are not “reasonable
network management.” Though the FCC used the term “reasonable network management” in the
August 2005 Policy Statement, the FCC has already provided a short gloss on the term, and that
short gloss alone clearly states that degrading applications, or interfering based on bandwidth
demands, are not reasonable network management.”

On August 10, 2007, the FCC issued its 700 MHz Auction Order, which set out service
rules, contours, and auction rules for certain prime frequencies becoming available because of

the digital television transition.”* The FCC divided the frequencies into “blocks,” and it required

August 6, 2002, pp. 2, 9-15, 34, Available at
http:// gulgoss2.fcc. gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id _document=6513286538.
1d.
> We first made this argument in Ex Parte Letter from Marvin Ammori to Ms. Marlene H. Dortch, FCC
Secretary, WC Docket No. 07-52 (filed November 20, 2007),
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519814407.
4700 MHz Auction Order 22 FCC Red. at 15,289.
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the eventual winner of one block, the “C Block,” to make wireless services available for all
devices that do not harm its network. That is, it imposed the open devices requirement of Hush-
a-Phone, of Carterfone, and of the Policy Statement.

In imposing this requirement, the Commission specified that “reasonable network
management” is acceptable but explicitly stated reasonable network management did nof include
(1) discriminating among applications or (2) discriminating based on even “unreasonable”
bandwidth demands. The FCC stated:

In addition, C Block licensees cannot exclude applications or devices solely on the basis

that such applications or devices would unreasonably increase bandwidth demands. We

anticipate that demand can be adequately managed through feasible facility
improvements or technology-neutral capacity pricing that does not discriminate against

subscribers using third-party devices or applications. In that regard, we emphasize that C

Block licensees may not impose any additional discriminatory charges (one-time or

recurring) or conditions on customers who seek to use devices or applications outside of

those provided by the licensee. ... Standards for third-party applications or devices that
are more stringent than those used by the provider itself would likewise be prohibited.”

The FCC could not have been more specific in anticipating and rejecting Comcast’s two
primary arguments—that Comcast cannot discriminate whether or not it “blocks” and that it

cannot discriminate against applications based on “unreasonable” bandwidth use.

4. The FCC Orders Gutting Intramodal Competition Based on Network
Providers Repeated Pledges Also Prohibit Discrimination

In addition to the FCC Policy Statement, to Congress’s statutory policies, and to FCC
precedent directly on point, a series of FCC orders rest on network providers’ repeated pledges
to maintain a free and open Internet. These orders refused to impose, or eliminated,
requirements for network providers to permit unaffiliated Internet Service Providers (“ISPs”) to
offer broadband service over phone or cable lines. Such an ISP open access provision would

have ensured competition that was not just “intermodal”—such as between the “modes” of cable
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modem and phone DSL service—but also intramodal—between competitors on the same mode,
such as multiple unaffiliated ISPs competing over the same phone or cable platform.

The FCC provided network providers relief from ISP open access requirements on the
understanding—and repeated pledges from network providers—that they would not use their
regulatory relief from ISP open access, and attendant increased market power, to interfere with
consumers’ open Internet experience. From at least 1998 to 2005, the FCC had to face the issue
of ISP open access for independent ISPs over wireline’® and cable lines,’” in proceedings
involving merger reviews, inquiries, rulemakings, and complaints.”® Central to the debate
whether to eliminate ISP open access requirements was the concern that cable and phone
companies, freed of the intramodal ISP competition supported by ISP open access, would begin
to interfere with an open Internet. Indeed, the cable industry’s lobbying group called the concern
that network providers will “restrict access” to the entire Internet to be “the principal concern” of
those advocating for ISP open access.”

Phone and cable carriers had every incentive to avoid ISP open access requirements, and

its attendant intramodal competition. In opposing the phone and cable carriers, consumer

*>700 MHz Auction Order, 22 FCC Red. at 15,370-71.

% Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC Docket No.
02-33; Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services, CC
Docket No. 01-337; Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced
Services, CC Docket No. 95-20; 1998 Biennial Regulatory Review — Review of Computer III and ONA Safeguards
and Requirements, CC Docket No. 98-10.

*7 Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities and Internet Over
Cable Declaratory Ruling, GN Docket No. 00-185; Appropriate Regulatory Treatment for Broadband Access to the
Internet Over Cable Facilities, CS Docket No. 02-52.

% Cable Modem Order, 17 FCC Red at 4800 (2002) (listing proceedings addressing the issue, beginning
with “the Commission’s “First Section 706 Inquiry” about the deployment of advanced telecommunications
capability,” and continuing to “several subsequent proceedings including a complaint case, license transfer reviews
in connection with mergers involving cable operators, and a special report by the Commission's Cable Services
Bureau.”) (footnotes omitted).

% Reply Comments of the National Cable and Telecommunications Association, In the Matter of
Appropriate Regulatory Treatment for Broadband Access to Internet Over Cable Facilities, CS Docket 02-52,

24



advocates asked for ISP open access.'” Some scholars argued that government need not impose
ISP open access rules, but rather should impose direct nondiscrimination rules, or network

%1 (Today, because of the recent successes of ISP open access in Asia and

neutrality rules.
Europe, many argue that ISP open access policies lead to greater investment, higher speeds,
better networks, greater capacity, far better value for consumers, greater deployment and uptake,
as well as openness, but the principal argument of the time was Net Neutrality.'*%)

Understanding the open-Internet concerns underlying support for ISP open access, cable
and phone carriers repeatedly claimed that they would not engage in any Internet discrimination.
In this section, we first explain how network providers’ promises were central to the FCC
eliminating ISP open access provisions. We then review some of the promises network
providers made to gain regulatory relief, focusing on promises made by cable carriers, notably
Comcast itself. Appendix 2 provides even more of these pledges. Further, it provides explicit
and unequivocal quotes from both competitive and incumbent phone carriers warning about

network providers’ financial motive and opportunity to violate open Internet principles in the

absence of ISP open access requirements.

August 6, 2002, pp. 2, 9-15, 34, Available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6513286538

1% See, e.g., Benkler (cited in note 10); MAP et al. Comments, CS Docket 02-52, at 23 (June 18, 2002).

%I Ex parte Submission of Tim Wu and Lawrence Lessig to the Declaratory Ruling & Notice of Proposed
Rulemaking in Inquiry Concerning High-Speed Access to the Internet, CS Docket. No. 02-52 (Aug. 22, 2003),
available at http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6514683885.

192 Amit Schejter, “From all my teachers I have grown wise, and from my students more than anyone else:’
What Lessons can the U.S. learn from Broadband Policies in Europe? Presented at the 35th TPRC Research
Conference on Communication, Information and Internet Policy, Arlington, Va (2007, September),
http://web.si.umich.edu/tprc/papers/2007/673/schejter%20universal%20service%20TPRC.pdf; Jennifer L Schenker,
“Vive la High-Speed Internet!,” Business Week, July 18, 2007, Available at
http://www.businessweek.com/print/globalbiz/content/jul2007/gb20070718 387052.htm; S. Derek Turner,
Broadband Reality Check II, August 2006.
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a) The FCC Orders Rested on Network Providers Then-Lack of
Discrimination and Pledges of Nondiscrimination

Central to eliminating ISP open access and intramodal competition was network
providers’ repeated assurance (and previous “best behavior”) that they would not interfere with
applications, content, or devices and would respect and provide an open Internet. This assurance
was not that network providers would merely disclose their interference, nor that network
providers would only interfere with applications using uploading capacity or that use
considerable bandwidth. The importance of these assurances is evident in a series of orders,
most notably the 2005 Wireline Broadband Order, issued with the accompanying Internet Policy
Statement applicable “across the range of broadband technologies.”'"?

In 2002, the FCC determined that cable modem service would not then be subject to ISP
open access requirements;'** that year, it also refused to impose ISP open access or network
neutrality conditions on the merger of Comcast and AT&T’s cable assets;'* in 2005, after the
Supreme Court upheld that decision,'*® the FCC’s Wireline Broadband Order promptly
eliminated ISP open access wireline telephone broadband offerings.'”” Consider each order in
turn.

In the 2002 Cable Modem Order, with one dissent, the FCC eliminated ISP open access

108

for cable operators. The FCC noted the concerns about network neutrality. ™~ The Commission

19 Wireline Broadband Order, 20 FCC Red at 14984 (Commissioner Adelstein concurring) (“I am also
pleased that these principles, which will inform the Commission's future broadband and Internet-related
policymaking, will apply across the range of broadband technologies”).

1% Cable Modem Order, 17 FCC Red 4798 (2002).

19 Applications for Consent to the Transfer of Control of Licenses From Comcast Corporation and AT&T
Corp., 17 FCC Red. 23,2461 (MB Docket No. 02-70) (Nov. 14, 2002) (“AT&T-Comcast Order”).

" NCTA v. Brand X Internet Services, 545 U.S. 967 (2005).

%7 Wireline Broadband Order, 20 FCC Red 14853 (2005).

1% Cable Modem Order, 17 FCC Red at 4845 (“[A]lthough it is technically feasible for a cable operator to
deny access to unaffiliated content, or to relegate unaffiliated content to the “slow lane” of its residential high-speed
Internet access service, we are unaware of a single allegation that a cable operator has done so. Is the threat that
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rested its decision, however, partly on cable carriers not having yet discriminated against
unaffiliated content or services and the carriers claiming they would not.'”” The FCC
nevertheless sought comment on the issue.' "

In the 2002 FCC proceeding regarding the Comcast-AT&T merger, several parties,
including incumbent and competitive phone carriers, filed comments to the FCC arguing that
Comcast would have the dangerous incentive and opportunity to discriminate against rival online
services, particularly online video. The FCC noted that it had sought comment on broadband
discrimination in its Cable Modem Order.'"!

In 2005, all five Commissioners agreed to remove ISP open access requirements from
telephone carriers’ wireline broadband offerings. Central to this decision, and its unanimity, was
the Internet Policy Statement adopted the same day. In the Wireline Broadband Order, the
Commission stated these goals for adopting the four principles not just as consumer rights but
also in terms of network-provider obligations: the FCC would ensure that network providers did
not actively “interfere” with users’ choice of content, applications, or services

[W]e agree that actively interfering with consumer access to any lawful Internet

information, products, or services would be inconsistent with the statutory goals of

encouraging broadband deployment and preserving and promoting the open and
interconnected nature of the public Internet. ... [W]e articulate principles recognizing the
importance of consumer choice and competition in regard to accessing and using the

Internet: the Internet Policy Statement that we adopt today adopts such principles. We
intend to incorporate these principles into our ongoing policymaking activities.''?

subscriber access to Internet content or services could be blocked or impaired, as compared to content or services
provided by the cable operator or its affiliate, sufficient to justify regulatory intervention at this time?”).

1 See, e.g., id. at 4845, n. 316 (quoting, among others, Comcast).

"07d. at 4845

" AT&T-Comcast Order, 17 FCC Red. at 23,303.

12 See Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, 20 FCC Red
14853, 14904 9 96 (2005).
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The Commissioner who dissented in the Cable Modem Order concurred, noting he “will concur
in this proceeding to protect our ability to meet these core responsibilities.”'"> The
Commissioner emphasized that his concurrence was tied to the Internet Policy Statement and
tied to assuring that, even without ISP open access, an open Internet would be preserved. He
wrote that, without ISP open access, “Internet discrimination protections are on the chopping
block.”'" To ensure that such protections are not “chopped” without ISP open access, the Policy
Statement was adopted. In voting for the Order, the Commissioner stated, “we must state clearly
that innovators, technology companies, and consumers will not face unfair discrimination on the
Internet by network providers;” he noted that, “critically, for the first time ever, the Commission
has adopted a policy statement with principles that will guide our effort to preserve and promote
the openness that makes the Internet so great”; he described the Policy Statement as laying “out a
path forward under which the Commission will protect network neutrality so that the Internet
remains a vibrant, open place where new technologies, business innovation and competition can
flourish.” The Commissioner wrote, “We need a watchful eye to ensure that network providers
do not become Internet gatekeepers. ... And with violations of our policy, I will take the next
step and push for Commission action.”'"” A second concurring Commissioner, noted that certain
provisions in the Order, including the “companion Policy Statement,” were “essential for my
support of this item.”''°

These orders all indicate that the decision to eliminate ISP open access was based partly

on network providers being able to convince the FCC that, even without ISP open access

'3 Wireline Broadband Order, 20 FCC Red at 14,979 (Commissioner Copps, concurring).

" 1d. at 14,979-80.
5 1d. at 14,980. See also Free Press et al. Petition at 29.
" 1d. at 14,983 (Commissioner Adelstein, concurring).
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provisions, network providers would not discriminate against applications, content, or devices or
at the very least, the Internet Policy Statement would foreclose such discrimination.

b) To Avoid Regulation, Comcast and Other Network Providers
Repeatedly Pledged to Maintain an Open Internet

Comcast, and perhaps other network providers, are attempting to go back on the pledge
they made to eliminate ISP open access. This section focuses on Comcast and cable carriers, as
most recent accusations of discrimination against Internet software and protocols take aim at
cable carriers’ actions. These carriers pledged to the FCC repeatedly, even in sworn
declarations, that they would not interfere with consumers’ access to applications, content, and
devices.

In the proceeding resulting in the Cable Modem Order in 2002, Comcast filed Comments
and Reply Comments pledging not to discriminate. Comcast told the FCC, “Customers will
always be able to reach the content they seek to access, regardless of the technologies used to
provide this content, or the platforms used to deliver this service. ... There is no evidence that
cable operators have impaired click-through access or will ever do so.”"'” Comcast went on in
Reply, “There is no evidence whatsoever that cable Internet service providers are blocking
certain traffic or degrading the services provided to their customers, and there is no reason to
believe that they ever will do so.”''® Comcast welcomed later enforcement, in the supposedly

“unlikely” event of network providers degrading Internet traffic: “At most, the Commission

"7 Comments of Comcast Corporation at p. 10, In the Matter of Appropriate Regulatory Treatment for
Broadband Access to Internet Over Cable Facilities, (CS Docket 02-52) (filed June 17, 2002),
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id _document=6513198081 (emphasis added).

'8 Reply Comments of Comcast Corporation, In the Matter of Appropriate Regulatory Treatment for
Broadband Access to Internet Over Cable Facilities, CS Docket 02-52, August 6, 2002, p.p 12-14, Available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6513285457.
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should continue to monitor the marketplace and intervene only if new (and unlikely)
circumstances justify such intervention.”' "

In seeking to merge with AT&T’s cable assets, Comcast again pledged not to interfere
with an open Internet. Comcast’s Senior Vice President for Strategic Planning filed a declaration
under penalty of perjury assuring the Commission that Comcast had no intention to block access
to the Internet content. He attested: “Comcast has no intention of attempting to block its
subscribers’ access to any Internet content. It is my understanding that, post-merger, AT&T
Comcast will continue this policy.”120 He stated further, as a matter of fact, that “AT&T
Comcast will have every incentive to continue to encourage the creation and distribution of new

broadband content.”'?!

The VP overlooked Comcast’s many incentives, on which it has acted, to
discriminate—such as incentives resulting from competition with online and offline video, and
incentives to prioritize investment in closed over open network, undisciplined by competition.
After the Cable Broadband Order, while the FCC was still in litigation defending that

Order, Comcast filed an ex parte letter in 2003 after meeting with a large number of FCC staff.
During the meeting, a two-page handout was distributed where the company made a pledge not
to interfere with an open Internet. Comcast wrote, “There is no evidence that cable operators
have ever restricted consumers’ access to Internet content (except as required by law). There is

no credible basis for suggesting that cable operators would ever do s0.”'** Comcast followed

this claim with a discussion of its network management where it specifically disavowed

119
1d.
120 Application of Comcast and AT&T, Appendix 1 — Merger Agreement, Declaration of Mark A. Coblitz
(under penalty of perjury), Comcast-At&T Merger, MB Docket 02-70, May 29, 2002, available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6513084476.
121
1d.
Ex Parte Filing of Comcast Corporation, Attachment 1, at p.1, In the Matter of Appropriate Regulatory
Treatment for Broadband Access to the Internet Over Cable Facilities (CS Docket 02-52) (filed May 7, 2003),

122
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“managing” bandwidth by degrading any Internet traffic: “Comecast and other cable operators
employ bandwidth management tools and tiers to preserve the integrity of their service for all of
their customers and to deliver a reliable and affordable mass market service. These tools are not
used to block traffic, degrade service, or to impede access to Internet content.”'*?

In 2004, Comcast filed another ex parte. In that letter, Comcast claimed that “[a]ll of
Comcast’s 5.3 million high-speed Internet customers enjoy the four freedoms identified by
Chairman Powell. They can access the content of their choosing ... run applications of their
choice — including the IP Phone capabilities of pulver.com and Vonage[, | attach personal
devices that do not create network harm issues, [and] receive meaningful information regarding
their service plans.”'**

Comcast specifically declared that consumers could and should be able to use all the
bandwidth they need, with the exception of “an infinitesimal fraction of users” using their
broadband connections impermissibly for uses other than “reasonable residential, noncommercial
use.” Comcast stated that, “Comcast prefers that its residential customers not concern
themselves with bandwidth consumption levels, and has designed its acceptable use policy
enforcement efforts such that no reasonable residential, non-commercial use would ever create
an enforcement issue.”'> Comcast did not suggest that all users of remarkably popular peer-to-
peer protocols could “create” an enforcement issue. Rather, Comcast claimed to target only “the

one-hundredth of one percent of customers whose bandwidth consumption over a period of time

indicates impermissible use,” some of whom “are the victims of viruses or other third-party

available at http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6514084671
(Emphasis Added).
' Id. (Emphasis Added).
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abuse.”'*® Comcast’s repeated pledges to the FCC apparently meant little to Comcast.

¢) To Avoid Regulation, the NCTA Made the Same Pledges of an
Open Internet

The National Cable & Telecommunications Association (“NCTA”), the chief lobbying
organization of the cable industry, was just as unequivocal. Indeed, the NCTA dismissed those
concerned about network neutrality as introducing red herrings and far-fetched doomsday
scenarios. In Comments in the Cable Modem Order proceeding, the NCTA stated: “Restriction
of access to content is a red herring in this proceeding. ... There once was a time - before the
flowering of the World Wide Web - when dial-up subscribers to online services such as America
Online, Prodigy and CompuServe, had access only to the proprietary content offered by the
services to which they subscribed. ... No widely available facilities-based ISP can compete by
limiting access to the Internet - and no provider of cable modem service tries to do so.”'*’

In Reply Comments in the Cable Modem Order proceeding, NCTA responded to
Consumer Federation of America’s prescient concern that network providers would attempt to
protect “incumbent market power over services by foreclosing or controlling innovations that
threaten to compete with their core products, thereby slowing innovation.”'*® The NCTA

suggested that CFA’s concern represented merely a “far-fetched” “doomsday scenario,”'*’ as

124 Ex Parte Filing of Comcast Corporation at p. 2, In the Matter of Appropriate Regulatory Treatment for

Broadband Access to the Internet Over Cable Facilities, CS Docket 02-52, April 7, 2004, available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6516086991 (Emphasis Added).

12 Id. (Emphasis Added).

126 1

127 Comments of the National Cable and Telecommunications Association, In the Matter of Appropriate
Regulatory Treatment for Broadband Access to Internet Over Cable Facilities, CS Docket 02-52, June 17, 2002, p.
28, Available at http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id _document=6513198039
(emphasis in original).

128 Reply Comments of the National Cable and Telecommunications Association, In the Matter of
Appropriate Regulatory Treatment for Broadband Access to Internet Over Cable Facilities, CS Docket 02-52,
August 6, 2002, p. 9, available at
http:// gul}ggsstcc. gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id _document=6513286538.

Id. at9,11.
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cable companies would never foreclose innovation (like, say, peer-to-peer and online video
programming) that would threaten core products (like cable television video programming and
video on demand), as Comcast is now doing. NCTA stated, in no uncertain terms, “Just as cable
modem subscribers have access to all confent on the Internet, they also generally will have
access to all applications that are available.”*” Attempting to stave off regulation, notably ISP
open access regulation, the NCTA writes, “[r]egulation is not necessary to ensure the
competitive availability of Internet content, applications and services.”"”'

The NCTA kept reiterating these pledges, attempting to avoid ISP open access regulation.
While the FCC defended the Cable Modem Order on appeal, like Comcast, the NCTA filed
several ex parte letters. One stated, “We agree that consumer access to Internet content is, and
should be, full and unfettered.”'?*> A second letter went even farther, “Everyone agrees that
consumer should have access to all lawful Internet content unless they choose otherwise.”'>

The NCTA is correct that nearly everyone supports an open Internet; that “everyone,” however,

apparently no longer includes at least some of NCTA’s major members, like Comcast. In this

B01d. at9-12 (Emphasis in Original). The NCTA referred to cable carrier’s “limited restrictions,” listing

only the restriction on running servers, meant to “prevent individual customers from imposing excessive burdens on
the system to the detriment of other residential customers,” because cable carriers short-sightedly designed their
networks for “much more data traveling downstream to the customer than upstream from the customer.” Not only
do these upstream restrictions conflict with the spirit of section 706, result from poor design choices from an
industry with considerable market power, NCTA refers exclusively to running servers—not using tremendously
popular Internet protocols and applications. Nor does the NCTA refer to uses that actually undermine consumers’
ability to access all available applications or that are discriminatory against applications. Indeed, NCTA does not
even suggest the option of restricting applications: “Accordingly, some operators either do not permit bandwidth-
intensive uses, such as the running of servers, by residential subscribers or (as tiering becomes more feasible and
scalable) 1:,;.lllow such bandwidth-intensive uses only by subscribers to an upgraded service at an extra charge.” Id.
1d. at 34.

132 Ex Parte Letter from Robert Sachs, President, The National Cable & Telecommunications Association,
In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, CS Docket
00-185, December 10, 2002, Available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id document=6513399468 (Emphasis Added).

133 Ex Parte Letter, the National Cable & Telecomunications Association, In the Matter of Appropriate
Regulatory Treatment for Broadband Access to Internet Over Cable Facilities, CS Docket 02-52, February 21, 2003,
Available at http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id _document=6513484238
(Emphasis Added).
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letter, NCTA went on to state, in proposing to stave off “regulation,” that “[t]here is absolutely
no need to impose these adverse effects of regulation in anticipation of hypothetical restrictions
on access to content that have never occurred.” Rather, NCTA suggested these network
restrictions would never come: “Cable consumers have — and have always had — full access to
3134

Internet content.
5. Conclusion

In sum, the FCC’s Policy Statement, Congress’s policies in the Communications Act, the
FCC’s recent precedent interpreting reasonable network management, and FCC orders
eliminating ISP open access all indicate that reasonable network management does not include
discriminating against particular applications, content, and devices—whether or not the
applications use considerable bandwidth. Indeed, this type of discrimination is precisely the
unreasonable, anticompetitive, and anti-consumer discrimination that the FCC has pledged to
stop and ISPs have pledged not to start.

B. Proposed Defenses of Broadband Discrimination Contravene Federal Policy
and Would Harm Consumers

In this section, Free Press et al. refute the main public arguments favoring Comcast,
including those based on excessive “bandwidth,” not “blocking,” and not engaging in
“anticompetitive” discrimination.

1. Comcast’s “Excessive” Bandwidth-Management Argument is Irrelevant
and Dangerous

Comcast argues that it can “manage” its network by interfering with high-bandwidth

applications and protocols.

134 Id
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To begin, this argument has no relation to what Comcast is actually doing; Comcast’s
actions do not merely affect bandwidth hogs but affect all users of a particular set of protocols.'*
Comcast’s spokesperson claimed that “[m]ore than 99.99 percent of our customers use the
residential high-speed Internet service as intended, which includes downloading and sharing

»136 yet it does not target merely the supposed .01 percent. It

video, photos and other rich media,
targets all users of certain innovative protocols. Moreover, Comcast apparently does not permit
the peer-to-peer protocols to query whether there is congestion; rather, Comcast seems to end
connections whether or not the network is congested at that moment (although Comcast’s
secrecy and deception make this point unclear).

First, this argument is foreclosed by the 700 Mhz Auction Order, which anticipates and
squarely rejects it. Reasonable network management does not permit excluding “applications or
devices solely on the basis that such applications or devices would unreasonably increase
bandwidth demands.”"" The precedent could not be more on point. The FCC understood that
granting network providers’ discretion to discriminate against specific applications based on
bandwidth use would threaten competition and innovative new applications."*® Network
providers should engage in non-discriminatory “feasible facility improvements” or, if necessary,
“technology-neutral capacity pricing” that does not involve “discriminatory charges.” (This

precedent is relevant also for metered pricing, with which Time Warner is experimenting.'*”)

135 Discussed below in Section 1.4

13 Marguerite Reardon, “Comcast denies monkeying with BitTorrent traffic,” CNet News.com, August 21,
2007, Available at http://www.news.com/8301-10784 3-9763901-7.html (emphasis added).

7 See cite at n. 95.

1% Eree Press et al. Petition at 25-29.

9 1f Time Warner’s own content does not count towards the metered usage, then its content is “free” while
other content receives discriminatory charges. Also, if the pricing forces users who would watch television online to
watch television on Time Warner’s cable service or VOD service instead—because the users do not want to pay for
downloading online movies past a cap, while VOD remains free—then the pricing could be discriminatory. See,
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The FCC understood that network operators would have incentives to conclude that competing
applications use “unreasonable” amounts of bandwidth, perhaps due to those applications’
popularity.

Second, like the 700 Mhz Auction Order, the FCC Policy Statement also rejects this
argument. Users are entitled to run “applications” of their choice—not only low-upstream-
bandwidth applications or applications that are primarily downstream. Consumers are entitled to
run applications “of their choice,” not the modified version that is the “choice” of the network
provider. No such limitations are suggested, nor should it be.

Third, Congress’s statutory policies strongly favor networks with (symmetrical or nearly
symmetrical)'** upstream and download capabilities for consumers to send and receive all
content. If network providers can discriminate against particular applications, especially based
on their upload bandwidth, network providers would undermine Congress’s clearly stated
policies.

2. Comcast’s “Delaying” Argument is Also Irrelevant and Dangerous

Comcast insists that it is merely severely “delaying” peer-to-peer traffic, but not
“blocking” the traffic. Underlying this contention appears to be an implicit argument that the
Policy Statement applies only to blocking applications and content, not to discriminating against

them. This argument is specious.

e.g., Tom Steinert-Threlkeld, “The Price of Discrimination,” Multichannel News Blog, Feb. 1, 2008, Availabl