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Summary — Testimony of Ben Scott, Policy Director-ree Press, May 6, 2008

The Internet’s open marketplace for speech and ameenris the hallmark of the most transformative
communications technology since the printing prd3stermining how to ensure an open Internet for
consumers is the most important communicationspaléecision of the decade. It represents a pivotal
moment for the future of the Internet -- a techgglthat is rapidly becoming the dominant
communications infrastructure of our informatiormisty.

Two competing visions for the Internet stand befaskcymakers. The first is an open Internet with
baseline rules to protect consumers’ right to axtes content and services of their choice. Therskis
a closed network that would permit experiments withtent control and discriminatory service
provisions that have been the hallmark of the oddliaworld. It is a virtual clash of civilizations
Congress should choose the path of open marketpéach and commerce -- a path championed by
virtually every consumer and innovator using thiernet.

The stakes of the debate have long been knownthButonsequences of a closed Internet are shagpeni
in clarity. Comcast is currently under investigatby the Federal Communications Commission for
allegations that it has secretly blocked consurftera using a popular Internet application. Thisea
shows unequivocally that -- contrary to what tetapdhand cable companies said in 2006 -- consumer
protection rules online are not a “solution in sbaof a problem.” There is a very clear problem --
Comcast was just the first to cross the line ancdtgeght. That case also demonstrates that thatthr
requires congressional action: Comcast disputeB@&s legal authority to protect consumers.

The recent debate has been punctuated with miselifeoncern about issues that are important im thei
own right but unrelated to this bill. To be cleldgtwork Neutrality is not mutually exclusive -- even

in tension -- with protecting copyright, networlcadty or children. None of the proposed consumer
protections safeguard illegal activity from prosimo. Further, this debate is not about file-shguan
peer-to-peer (P2P) programs. Far from being bamsaon the Internet, these technologies indicate a
growing sector of innovation.

Reviewing the short history of debate over thiségsdemonstrates that everyone favors some kind of
consumer protection principles or rules that gui@®an open Internet. It is not a questiowbéther
consumers will have laws guarding against Intega¢¢keepers, biliowthose laws will be crafted.

The last three years of legislative proposals agdlatory activity on the issue of Network Neutsali
show remarkable unanimity of purpose and desirécboue. Republicans and Democrats in the
legislature and at the FCC have all agreed thadwoers are entitled to access the lawful content,
applications and devices of their choice withoteiiference from network owners. There is substlnti
precedent for establishing principles of nondisaration in the law and granting FCC authority to
redress complaints brought by Internet users.

The Internet Freedom Preservation Act is a reasermlbthat includes elements of the legislative
proposals and regulatory efforts that have precé@ddtldraws from this consensus to establishscomer
protections at the base of the Communications Kdlso directly clarifies the authority of the EGo

act in defense of consumers, an authority whiadh&lenged by the cable industry in the Comcast.cas
Finally, this bill recognizes that we do not yetdall the answers. It calls for a broad publiguiny into
the future of Internet policymaking on the backdobphese baseline principles of consumer choick an
open markets.

It is time for Congress to act. This is the righitat the right time. The future of the Interriet
everyone depends on it.



Background and Overview

For the last three years, the preservation of “NétviNeutrality” has been a priority issue for ngarl
every major consumer organization in the countay tiorks on communications policy. The reason is
simple. We stand at a paradigm-shifting momeniénhistory of Internet policymaking.

The Internet is rapidly emerging as the dominaramseof mass communication -- transforming
traditional broadcasting and cable with new busimaedels and decentralizing the tools of speech and
commerce in the information society to all citizeffhis critical moment is a singular opportuniy t
learn from the past. The Committee has spent yeaising to redress the problems in the currentiened
system created by concentrated market power, ggteke and anti-competitive practices that reduce
diversity, limit access and control the flow of ¢amt. Sitting on this Committee for a decade sthoul
make anyone an expert on what has gone wrong raitlitibnal media.

Unfortunately, once the pie is baked; it is harditebake it. The concentration of power in the
broadcasting and cable industries is well-estabtish and fiercely defended by legions of industry
lobbyists. Policy decisions made at key pointthandevelopment of these technologies have played a
central role in strengthening rather than weaketfiigyconsolidation. Now, this Committee spends a
great deal of its time crafting reforms to creaimpetition, lower consumer rates and foster moverde
content. But it is an uphill battle trying to undotcomes in the communications market that werenset
motion decades ago.

The Internet represents a new chapter in thistyistéd/hat Congress and the Federal Communications
Commission decide in the next few years of majontelogical change will determine how
communication in the information society evolvasis is the time to learn from the mistakes of st

-- the time to undo cartels, promote free marketsguarantee consumer rights. Armed with the
knowledge of what went wrong with the policies goweg old media, we can make good policy
decisions that protect the future of the Internet.

There are two competing schools of thought on haerhet policy should be made. One school suggests
that Congress should permit the dominant finarintakests in today’s broadband networks -- genggall
local duopoly of phone and cable companies -- tdrobthe Internet market of the future. The oppgsi
school of thought suggests that Congress shoule $tr keep the Internet open as a free marketplaice
ideas and commerce -- the first media form in Injstaithout centralized gatekeepers.

This is a veritable “clash of civilizations” thaa$ been stalemated for three years. The correatech
should be clear. Congress should opt for compatdind free markets, resisting the logic of deratgrh
that would hand over new media to the titans ofroétlia. Deregulation is not a free market policy i
this context -- it is the handmaiden of &2&ntury media cartel. Will we embrace the openttesishas
shaped the Internet to the present day? Or wilberenit network owners to move to the closed system
of content control we have had with cable televisiad broadcasting?

From a consumer perspective, the clash over thedgaf the Internet is about user control. Puipéym
consumers want to preserve their freedom to usetemet as they wish -- without interference from
gatekeepers. This user experience depends onigltiatplminimum baseline consumer protections that
guarantee openness on the Internet. The Intereetdlém Preservation Act would do just that.

Let me say a few words about openness on the ktterprobably a more apt term than “Network
Neutrality.” Openness does not mean an end toealVork management. It does not mean every bit
should be treated exactly alike on the Interngber@ess does nogject protecting children or copyright
or security on the Internet. Openness simply méaatsinternet policy should promote free speeah an



commerce in the online marketplace. Openness nfadhfully guarding against interference from the
cable and telephone companies who have the ted¢lamdanarket power to become bottlenecks between
consumers and producers of Internet content. Ggssnmeans deliberately refusing to accept
marketplace behaviors that seek to discriminate.

These are the stakes of this debate, this bilthisdegislative hearing. History will record tleegears as
the pivotal juncture when the policies that shaghedfuture of the Internet were made. It is theetiior
Congress and the FCC to send the correct signéte tmarket that openness on the Internet wilhiee t
future of the technology -- not a closed systeroasftent control and gatekeepers. Passing the Marke
Pickering bill would be a timely and appropriatethasl to accomplish this worthy goal.

The Internet Freedom Preservation Act - A Reasonabl Proposal to Protect Consumers

Urgency to Act — FCC and the Comcast Case

The Internet Freedom Preservation Act is the righat the right time. Moreover, the urgency tova
on this bill is rising. It is now unequivocal thadssing a bill to protect consumer access to lavaiatent
on the Internet is not a “solution in search ofa@bem.” This was the mantra of the cable and phon
companies throughout the congressional debateNetsvork Neutrality in 2006. In hearing after
hearing, executives and trade association presiggamised Congress that network operators would
never interfere with consumers’ access to conterihe Internet. Here is one example from National
Cable & Telecommunications Association Presidendt@BO Kyle McSlarrow’s testimony before the
Senate Commerce Committee:

“I think we can all agree that consumers shoulceh@asonable expectations from the companies that
deliver high-speed Internet service to them. Sonketbe clear. NCTA's members have not and will not
block the ability of their high-speed Internet seevcustomers to access any lawful content, agjicar
services available over the public Internkt.”

Despite the warnings of Net Neutrality supportértha time, the 110Congress ended without a
resolution on legislation guarding openness oriritexnet.

Network operators promised they would not blockstomer access to Internet content in 2006. But they
did exactly that in 2007. A bellwether case notw before the FCC -- a case involving Comcast and
allegations that it is using network technologeélock and degrade consumer access to contehton t
Internet. The facts of the case are straightforwdtdt only was Comcast blocking consumer access to
Internet content -- they were doing so secretlingitechnologies that “spoof” the computers of its
customers and disguise the practice of blocking.

Millions of dollars have already been spent litiggtthis case and prosecuting its arguments imtbaia.
The FCC has conductedé¢a bandield hearings in whiciMassachusetts Institute of Technology
(MIT ) engineers and the nation’s leading Internet lesfgssors from Harvard, Columbia and Stanford
universities confirmed that Comcast has been bhgckbnsumer access to Internet content. Itis a
precedent-setting case.

! National Cable and Telecommunications AssociatRmesident and CEO Kyle McSlarrow, Before the bhiStates
Senate Committee on Commerce, Science, and Traatipar Hearing on Net Neutrality, February 7, 2088ailable
at http://commerce.senate.gov/pdf/mcslarrow-020xdr6.



How was this momentous case kick-started? Waitigb8 Valley organizing its corporate might to
challenge the telephone and cable companies ittla bathe titans? No. It was a barbershop quéate

in Oregon. A network engineer named Robb Topdisigan the network testing that ultimately triggered
the FCC’s Comcast case because he couldn’t stefevurite non-copyrighted, T&entury barbershop
tunes with his friends. Comcast first denied iteiiference. Months later, when the Associated Press
confirmed Topolski's tests, Comcast acknowledgédulitdirectly challenged the legitimacy of the FEC’
authority to intervene. Finally, Comcast promisedtop at some undisclosed future time subjechto a
undefined agreement -- hoping the government waoalét away.

Robb Topolski has proven what has always been abwimthose of us in the consumer groups working
on this issue. This debate isn't about AT&T, Costcar Google or EBay. It's about every consumer
wanting to seek or share information on the InterBeen though very few of us can test networks lik
Topolski, and fewer still will see their attemptdioare music become first-tier business for a tdder
agency, this is a singular case with historic icgtiions for all consumers.

The Comcast case at the FCC demonstrates exagflCagress should pass this bill. This bill
establishes an important baseline protection fasamers -- one that is long overdue and much-needed
given the behavior of network operators in the raplace. This bill is also highly appropriate and
timely given the debate over the FCC's authoritadqudicate this proceeding. In its filings and
testimony before the agency, Comcast is directillehging FCC authority to act on the complaint
against them. “The Commission cannot lawfully &san injunction against Comcast,” the company
wrote in its filing, “...even were it to conclude...th@omcast’'s behavior is inconsistent with the Inggr
Policy Statement>”

Notice how this statement is completely the opjgositwhat network owners claimed in 2006 -- that th
FCC would act in the unlikely event of a consunm@nplaint. FCC Chairman Kevin Martin has been
consistently firm in his belief that he does hawutharity. In April, he testified before the Senate
Commerce Committee, reiterating what he has saithfee years: “l also believe that the Commission
has a responsibility to enforce the principles thiaas already adopted. Indeed, on several cmesisihe
entire Commission has reiterated that it has tikeosity and will enforce these current principlés.”

In light of this controversy and the likelihoodafudicial appeal of any FCC action drawing oneTltl
ancillary authority, it is perfectly reasonable @ongress to legislate -- reaffirming the FCC’'shauty
and giving further guidance to the agency as tattsacter of the marketplace and the consumetsrigh
the Congress intends to promote. In short, thisMould reaffirm the FCC’s authority to act on ladfhof
consumers like Robb Topolski.

Copyright and Peer-to-Peer

The Comcast case highlights what this debate mhballt. But it is important to clarify what thipen-
Internet debate over NOT about. Too often, this question of open vs. adseernet policy gets caught
up in rhetorical sparring over issues that, whelgitimate in their own right, have little or nothito do
with Network Neutrality or the legislation at hand.

2 Ex Parte Letter of Comcast Corporation, In thetbtanf Broadband Industry Practices, WC Docket 0l652,
March 11, 2008, Available at

http://qullfoss2.fcc.gov/prod/ecfs/retrieve.cgiinat or pdf=pdf&id document=6519866175

3 Written Statement of Federal Communication Chairidavin Martin, Before the United States Senate ®ittee
on Commerce, Science and Transportation, Aprik2®8, p. 4, available at

http://hraunfoss.fcc.gov/edocs public/attachmat€?D281690A1.pdf




First, Network Neutrality has nothing to do withcesing violators of intellectual property on the
Internet. Online piracy is a huge and importaniéssf law enforcement. But the goals of Net Ndityra
and copyright are not mutually exclusive in any walge rights of consumers online that are protebted
the Markey-Pickering bill apply exclusively tawful content. Neither this bill nor any other Net
Neutrality bill or regulation implemented or propdsin the history of this debate would in any waplg
protections to illegal activity online.

Second, Net Neutrality is not strictly about peepeer (P2P) applications. These technologies patla
reputation because unfortunately some people @se tbr piracy. Those users can and should be
prosecuted under existing copyright laws. But waeusdin't throw the baby out with the bathwater --
Congress should recognize that P2P is a flouristéthd) of application development on the Internktis
a category of computer programs that is extendingd wide on the Internet -- becoming pervasive i
many of the most popular things consumers do online

The best example may be Skype. Skype is a P2Pgmatpan enables Internet users to have voice
conversations online for free. The service can dtsbigh definition video conferencing. Todayhés
308 million users worldwide that have had over bdlilon minutes of conversations in 28 languages.
P2P services are also used by NASA to share inafigbe Earth from outer space; it's used by sofevar
developers to collaborate on new innovations. iB2Re standard used by ABC.com and, soon, NBC's
online offering. Other than email, few programs iaere ubiquitous.

Third, this debate is not about protecting the ekirom “bandwidth hogs.” When Comcast was caught
blocking P2P applications, the company tried tdwP2P users as bad actors. Never have | heaad of
industry complaining so loudly about people so eageonsume and buy their products. Can you
imagine the oil companies scolding SUV driversusing so much gas?

And it is important to point out that P2P servidesiot use more bandwidth than consumers have already
paid for under the terms of their contracts. Adaag to theWall Street JournalComcast makes 80

percent profit margins on its broadband services@wumers are paying a pretty penny for that
bandwidth that Comcast doesn’t want to delf/&n top of that, many P2P applications hardly use a
bandwidth at all. Skype, for example, uses jus0&ifbytes per second. That means you can uspeSky
on a dial-up connection just as easily as you e¢ea W/iFi hotspot, a mobile device, a cable modem or
fiber line.

The bottom line is that guaranteeing an open letemnot just about protecting these 308 millisens
of a P2P service -- it's about protecting the kafidhnovation that creates a new medium of global
communicatior.

History and Context

Look at the legislative and regulatory effortshie tast three years on the question of Network fdéty,
and it is clear that we are no longer arguing albdwdtherto have open Internet rules, but rathewto
craft them. As this Committee attempts to buildsEnsus around the right solution, it is criticahbte
that we all appear to be headed to the same outeoguaranteeing consumers access to the lawful
Internet content of their choice without interfezerirom network owners.

* Vishesh Kumar, "Is it time to tune in to cable®/4ll Street Journal, April 3, 2008, Available at
http://money.aol.com/news/articles/gp/ap/ _al/isatet-to-tune-in-to-cable/rfid88603833
® All facts about Skype taken from, “Q1 2008 SkymsstFacts, http://news.ebay.com/fastfacts_skype.cfm




In this context, | submit that the Markey-Pickertiff (HR 5353) is a reasonable proposal that
accomplishes this goal. | have included in thediteony an appendix of the relevant sections dsteng
law, major legislative proposals (in the House})l eggulatory actions at the FCC. | will analyzerthall
here in order to demonstrate the point that Repabi and Democrats -- in two Congresses and at the
FCC -- have shared the fundamental goals of NetWerktrality policy, differing only in degree and
approach.

A review of recent history illustrates how Congrbas moved toward agreement on policy that protects
the free market on the Internet. In the wake eBfand Xcase in the summer of 2005, the FCC shifted
broadband Internet services from Title Il juris@batto Title | in its Wireline Broadband Ordereleased

in September of 2005. That action distanced thesgdband networks from a wide variety of common
carrier regulations, including the important promiss in Sections 201, 202 and 230 that had longechr
the banner of open communications systems as tley jpb the United States.

Right now, broadband over cable lines, phone lipegierlines, and wireless spectrum are subjecttte T
| -- not mandatory Title Il -- jurisdiction. The foy guidance and regulatory authority vested iesth
sections, however, is still available to the FCCdpplication through its ancillary authority undetle |I.
This authority was upheld by tiB¥and Xcase, which affirmed the FCC’s option “to imposgitional
regulatory obligations under its Title | ancillamythority jurisdiction to regulate interstate anceign
communications” That assertion is now strongly challenged by tit@eindustr§in the matter of the
consumer complaint against Comcast even as ifénded by consumer groups.

Simultaneous with the September 2005 order, therdesion issued itkiternet Policy Statement
outlining its “four principles” of Network Neutraii to clarify how it would enforce consumer protent
under Title I'® That policy statement is printed in full in thependix. The four principles are
straightforward statements of consumer rights enkernet. The first three protect consumerditrig
access the lawful content, applications and dewé€déseir choice. The fourth principle entitles somers
to competition among networks, applications, s&viand content online.

Policy statements are meant to guide market ppatits on how an agency will interpret and enfonee t
agency'’s statutory authority and obligations. Thégy statement roots its ancillary authority ade
partly in Section 230 of the statute, in which Casg stated that the policy of the United Statémis
preserve the vibrant and competitive free markat pnesently exists for the Internet” and “to ernege
the development of technologies that maximize aeatrol over what information is received by
individuals.™ Further, the commission’s policy statement sjiealif/ reaffirms the FCC’s ancillary
authority under Title I (citingrand X to take action to protect consumer rights onltibernet.

® Federal Communications Commission, Report and IQhd¢he Matter of Appropriate Framework for Braaghd
Access to the Internet over Wireline Facilities, DGcket No. 02-33, August 5, 2005, Available at
http://hraunfoss.fcc.gov/edocs_public/attachmatCig5-150A1.pdf

" National Cable & Telecommunications Ass’n v. Brahthternet Services25 S. Ct. 2688, slip op. at 3-4 (2005).
8 Ex Parte Letter of Comcast Corporation, In thetltadf Broadband Industry Practices, WC Docket 0652,
March 11, 2008, Available at

http://qullfoss2.fcc.gov/prod/ecfs/retrieve.cgitmat or_pdf=pdf&id_document=651986621Bomments of Time
Warner, In the Matter of Broadband Industry PrastjoNVC Docket No. 07-52, February 13, 2008, pA2@jlable
at http://qullfoss2.fcc.gov/prod/ecfs/retrieve.cgitmat or_pdf=pdf&id _document=6519841176

° Reply Comments of Free Press et al., In the Maft&roadband Industry Practices, WC Docket No5@7-
February 28, 2008, Available at

http://qullfoss2.fcc.gov/prod/ecfs/retrieve.cgiimat or_pdf=pdf&id_document=6519856406

10 Cite to Internet Policy Statemenhttp://hraunfoss.fcc.qgov/edocs_public/attachmat€F5-151A1.pdf

147 U.S.C. § 230(b)(2) and (3).




When the policy statement was issued, many consadcwercates -- myself included -- feared that
handing over the legacy of an open communicatigaems to such an untested guardian as a policy
statement was a dangerous business. Today, weasrhimg the FCC test the mettle of that guardian in
the Comcast case. Ironically, some of the netvapderators that once assured Congress that no laws
were necessary because the FCC'’s policy statensnamwadequate safeguard against content
discrimination are now arguing that it is a papgertwith no teeth to stop them from behaving hosvev
they wish.

In recent testimony before the Senate Commerce GieanNCTA’s McSlarrow presented the
contradictory position that the cable industryyidupports the FCC'’s policy statement, but it doats
support its enforcement to protect consumers. Vjuestioned by senators about whether the FCC
could bring an enforcement action guided by itg fminciples, McSlarrow replied: “It's not everclbse
call, the answer is nd® We do believe he is wrong, but the FCC’s poligtement represents the
absolute floor of basic consumer protection onltibernet. In my view, it is not enough, but it apmeto
be the last defense available to consumers abgegtassional action.

What does the policy statement do in essence®lksde modernize the openness principles onceeat th
core of a larger set of common carrier regulationiBitle || and then deploy them in Title I. Nol
resolution has been reached about whether thisasgodwvill succeed. Throughout the last three ye#ars
debate, the network owners have asserted theirtogireate a closed system for the Internet.ad, fit
was network owners’ comments in late 2005 and 4106 that triggered the Net Neutrality debate in
Congress in 2008. Because the carriers claimed the right to disc@te amongst content on the
Internet, many in Congress began to believe tlaEFBC’s policy statement would not stick.

As a result, we got two main legislative responsé&®th of which are excerpted in the appendixe Th
first was the Network Neutrality Act of 2006, inthaced by Mr. Markey. The second was the Net
Neutrality section of the Communications Opportgnitromotion, and Enhancement (COPE) Act of
2006 Act, introduced by Mr. Barton. The 2006 Markdl proposed to expand on the FCC's policy
statement and direct the commission to establiffreaable rules to protect consumer rights on the
Internet.

The bill captures all of the four principles andiac so-called “fifth principle,” which combines a
nondiscrimination principle with a rule that bahng tsale of services by network operators thatlpgei or
degrade Internet content in a discriminatory manfdnis is the specific provision that would prahib
pay-for-play “fast lanes” and “slow lanes” on timdrnet. The Barton bill, by contrast, simply dii
the four principles in the FCC’s policy statemddgyond that, it gives the FCC explicit authority to
enforce those principles through adjudication ands. However, it strictly denies the FCC authotity
adopt or implement rules based on the four priesipNeither bill became law; neither was reintredlic
in the 118 Congress.

125ee Anne Broache, “Net Neutrality Battle Retum&/S Senate,” 22 April 200&Net
http://www.news.com/8301-10784_3-9925517-7.html

13 «william L. Smith, chief technology officer for Adnta-based BellSouth Corp., told reporters andyatsthat an
Internet service provider such as his firm showdble, for example, to charge Yahoo Inc. for thgastunity to
have its search site load faster than that of Gobgl.” Jonathan Krim, Executive Wants to ChargeViteb Speed,
Washington Post, Dec 1, 2005,
http://www.washingtonpost.com/wp-dyn/content/agi2005/11/30/AR2005113002109.hirSBC CEO Edward
Whitacre: “Now what they would like to do is use pipes free, but | ain't going to let them do thetause we
have spent this capital and we have to have arretuit. So there's going to have to be some mésimaior these
people who use these pipes to pay for the portiey'te using. Why should they be allowed to usepipgs?” At
SBC, It's All About “Scale and Scope,” BusinessWeldkv 7, 2005,
http://www.businessweek.com/magazine/content/05H3#58092.htm




The next action on Net Neutrality came at the €r2DO6 when AT&T acquired BellSouth. As a
condition of that acquisition, the new company adrto abide by enforceable Net Neutrality rules.
These rules included all of the FCC's four prinegpfrom the policy statement -- verbatim -- pldith
principle of nondiscrimination that also barred tade of services that would allow the network omtoe
create fast lanes and slow lanes for Internet coniéde details of the fifth principle differed ghtly

from the Markey Network Neutrality Act of 2006 -dtits impact was the same, except of coursejtthat
only applied to the new, expanded AT&T. That ctindiexpires at the end of 2008.

While there was no new legislative or regulatortvéty in 2007, there were several incidents in the
marketplace that demonstrated how the network tgrsraan and do interfere with content on the
Internet. It now appears that Comcast was sedédlking consumer use of peer-to-peer technologies
throughout 2007. In August, AT&T censored the padit speech of a musician during a concert
webcast? In September, Verizon Wireless refused to sexidnessages carrying the political
communication of NARAL Pro-Choice America to its meership:> Though both AT&T and Verizon
hastened to reverse themselves under heavy medimgcthe specter of Internet gatekeepers waedai

in the minds of consumers. And, of course, the Gancase presents a paradigmatic Network Neutrality
violation -- a company secretly blocking its inntiva new competitors. The company has not backed
down from this stance -- which is why it standad®llwether case at the FCC.

Finally, we move to 2008, when Mr. Markey and Mickering introduced HR 5353, the bill under
discussion here today. This bill fits squarely @tvibeen the COPE Act and the AT&T/BellSouth merger
condition. And it addresses directly the questibiitle | authority for the FCC’s four principles
currently under dispute at the agency. It clarifigactly what policies the Congress desires togythid
Commission to produce the desired outcome for ptiokg consumers online. It establishes a revised
version of the four principles directly into Titlef the Communications Act. It captures the intehall

of the FCC'’s existing four principles -- protectiognsumer access to content, applications, degicgs
competition. Beyond that it adds policy principthat seek to protect consumers against unreasonabl
discrimination and interference by network opermatorhese form a fifth principle similar to thoset
appeared in the Network Neutrality Act of 2006 amthe AT&T/BellSouth merger condition. However,
unlike either of these, HR 5353 does not requifereement of these principles.

The principles in HR 5353 establish a baseline wores protection on the Internet as one of the basic
congressional intentions of the Communications Adoption and implementation of rules are left to
the agency. As an immediate practical matteiniply strengthens the hand of the FCC'’s princijled
clarifies its authority in the adjudication of colaits based on the statute. Its purpose, insiiase, is
similar to that of the COPE Act, though it does gotnearly as far in dictating an enforcement pgea®
setting a penalty. Instead, it instructs the cossion to conduct studies and public hearings ttuata
the core issues that will inform a national broaabpolicy in the future. It injects extremely vahle
transparency and a public process into a complbatdeover policymaking in the information society.
This element of the bill should not be underapgted. It is of signal importance.

Make no mistake, this is a compromise bill. Itigls a compromise, to be honest, that some of aur ol
allies were alarmed. While | would prefer somethstrgnger -- | believe that this bill representisay
significant step in the right direction. What ammaad disappoints me is that it has not yet bedbme

14 K.C. Jones, “Pearl Jam Blasts AT&T for Cut Lyrind_ollapalooza Webcast,” InformationWeek, August 9
2007, Available abttp://www.informationweek.com/news/internet/showiéle.jhtml?articlelD=201310731

15 Adam Liptak, “Verizon Blocks Messages of AbortiBights Group,” New York Times, September 27, 2007,
Available athttp://www.nytimes.com/2007/09/27/us/27verizon.html




vehicle of general compromise that it deservestdrhe middle ground that opponents of Net Netyrali
once called for is now available -- but they appealonger willing to stand on it.

So what do we learn from this walk down memory faée have to evaluate what each of the preceding
Net Neutrality bills and regulations tell us abthe Internet Freedom Preservation Act. Is it moieeoa
extreme? Are we debatimghetherto have Net Neutrality protections consumerb@wrto have Net
Neutrality protections? Here are the three takedanalytical points:

All of the actions taken by FCC and Congress tagmtoconsumer rights on the Internet contain
some version of the FCC’s “four principles” -- cangers are entitled to the lawful Internet
content, applications and devices of their chokwvall as to competitive markets.

Some of the Net Neutrality actions contain a “fifttinciple” of nondiscrimination in one form or
another. In the case of the Markey bill from 2006 ¢he AT&T/BellSouth merger condition, that
fifth principle of nondiscrimination is enforced asule and prohibits the sale of discriminatory
quality of service. The Barton bill and the FC@tdicy statement have no fifth principle at all.
The Markey-Pickering bill has a fifth principle treuthorizes the commission to guard broadly
against unreasonable discrimination -- but it isgloot establish a specific rule that the FCC
must follow.

Some of the Net Neutrality actions specify enforeatras rules or through adjudicatory
proceedings. The FCC's policy statement drawsdiyoan its ancillary authority from Title | to
make policy -- through rules or through adjudicgttomplaints -- but it does not specify a
precise rule based on the exact language of theipkes. The Barton bill codifies the FCC's
authority to enforce the specific language of thér forinciples and specifies an adjudicatory
process and penalties. The 2006 Markey bill specHi precise rule and enforcement process.
The AT&T merger condition functions as an enfordeable, though it is temporary. The
Markey-Pickering bill does not specify an enfordeahle, nor does it specify an adjudicatory
process. It simply clarifies the intent of Congresd the authority of the commission to act to
protect consumers’ rights under Title |I.

The Internet Freedom Preservation Act capturegtbat of all of the Net Neutrality actions taken o
proposed by Congress or the FCC in the last theaesy It takes a substantially different appraadhe
issue than the Network Neutrality Act of 2006, hegvcloser to the strategy of the COPE Act, in some
ways going further (with a fifth principle) and $§ome ways not as far (it does not have specific
enforcement provisions or penalties). Althougrerddevelopments in the marketplace bear out the
concerns voiced by Net Neutrality advocates in 2806 bill represents a substantial compromise --
meant to ensure consumer protection, free speeatfrea competition, while not overly specifying the
actions of the FCC.

Conclusion

This debate is a clash between two competing \ésionthe Internet -- open or closed networks.
Congress and the FCC have begun to turn the ctoward acting to ensure an open Internet -- in part
because the network providers have begun blockidgdescriminating. The recent history of Internet
policymaking was premised on this idea: we will ox@ some regulations from the network operators,
but we will draw a line on ensuring consumers’ asde an open Internet and all of the content and
applications on it. Deregulation has led us tolttight red line of basic consumer protection. $teuld
not stray beyond it.
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Now is the time to firmly establish that precedehtis the moment to recognize that action fooaen
Internet is the best path toward redressing thblenas of concentrated power in the old media
marketplace. It is the path to protecting consuhraglts to access all lawful content of their otmi
online. It is the path to guaranteeing innovaton entrepreneurship in our information econontys &
path to expanding public input in the process asvak toward shaping the broadband policies th#it wi
guide the nation in the coming decades.

At the end of the day, consumers are relying ong@ass and the FCC to set a baseline standard to
protect openness on the Internet. A duopoly maskatcess providers will not discipline itself. Nmn
we expect that fans of barber shop quartets wilhgs be the white knights that ride to the resclias

is a clear moment for the Congress to act andthadsiternet Freedom and Preservation Act. Thadutu
of the Internet for everyone depends on it.

Appendix

Communications Act of 1934 as Amended

SEC. 201. [47 U.S.C. 201]

(a) It shall be the duty of every common carriegaged in interstate or foreign communication byevar radio to
furnish such communication service upon reasonagjeest therefor; and, in accordance with the grdéthe
Commission, in cases where the Commission, aftgopnity for hearing, finds such action necessargiesirable
in the public interest, to establish physical cartioms with other carriers, to establish throughtes and charges
applicable thereto and the divisions of such ch&rgad to establish and provide facilities regatadifor operating
such through routes.

(b) All charges, practices, classifications, argutations for and in connection with such commutiicaservice,
shall be just and reasonable, and any such chargetjce, classification, or regulation that isustjor unreasonable
is hereby declared to be unlawful...

SEC. 202. [47 U.S.C. 202] DISCRIMINATION AND PREFERENCES.

(a) It shall be unlawful for any common carriemb@ke any unjust or unreasonable discriminatiorharges,
practices, classifications, regulations, facilitiesservices for or in connection with like comriaation service,
directly or indirectly, by any means or devicet@make or give any undue or unreasonable preferenc
advantage to any particular person, class of psrswriocality, or to subject any particular perscass of persons,
or locality to any undue or unreasonable prejudicdisadvantage.

(b) Charges or services, whenever referred toisnAbt, include charges for, or services in conimgctvith, the use
of common carrier lines of communication, whetherived from wire or radio facilities, in chain bieasting or
incidental to radio communication of any kind.

(c) Any carrier who knowingly violates the proviemof this section shall forfeit to the United $&the sum of
$6,000 for each such offense and $300 for eacteaeny day of the continuance of such offense.

SEC. 230. [47 U.S.C. 230]
(a) FINDINGS.--The Congress finds the following:

(1) The rapidly developing array of Internet andestinteractive computer services available tovialial
Americans represent an extraordinary advance iavhéability of educational and informational
resources to our citizens.

(2) These services offer users a great degreemfat@ver the information that they receive, adlase the
potential for even greater control in the futurgeainology develops.
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(3) The Internet and other interactive computevises offer a forum for a true diversity of poldic
discourse, unique opportunities for cultural depebent, and myriad avenues for intellectual activity
(4) The Internet and other interactive computevises have flourished, to the benefit of all Amaris,
with a minimum of government regulation.

(5) Increasingly Americans are relying on interaetmedia for a variety of political, educationalltaral,
and entertainment services.

(b) POLICY .-t is the policy of the United States-

(1) to promote the continued development of therimét and other interactive computer services diner o
interactive media;

(2) to preserve the vibrant and competitive freeketethat presently exists for the Internet anceoth
interactive computer services, unfettered by Fdaer&tate regulation;

(3) to encourage the development of technologiasiwimaximize user control over what information is
received by individuals, families, and schools wise the Internet and other interactive computesices;
(4) to remove disincentives for the development atilzation of blocking and filtering technologid¢isat
empower parents to restrict their children's actesbjectionable or inappropriate online mategagl

(5) to ensure vigorous enforcement of Federal craniaws to deter and punish trafficking in obstgni
stalking, and harassment by means of computer.

FCC Internet Policy Statement (September 23, 2005)

To encourage broadband deployment and preserveosordote the open and interconnected nature of thi
Internet

Consumers are entitled to access the lawful Intexmetent of their choice;
Consumers are entitled to run applications andsaséces of their choice, subject to the needawfdnforcement;
Consumers are entitled to connect their choicegdll devices that do not harm the network;

Consumers are entitled to competition among netywookiders, application and service providers, eotent
: 16
providers.

Network Neutrality Act of 2006 - HR 5273 (May 2, 206)

SEC. 3. POLICY.
It is the policy of the United States--

(1) to maintain the freedom to use broadband tehaeonications networks, including the Internet heiit
interference from network operators, as has bespalicy for Internet commerce and the basis ferus
expectations since its inception;

(2) to ensure that the Internet , and its successemain a vital force in the United States econdirereby
enabling the country to preserve its global leddprs online commerce and technological innovation

(3) to preserve and promote the open and interatedenature of broadband networks that enable coesito
reach, and service providers to offer, lawful cahtapplications, and services of their choosirsinag their
selection of devices that do not harm the network;

18 FCC Internet Policy Statement, September 23, 20@5;//hraunfoss.fcc.gov/edocs_public/attachmatCi@fos-
151A1.pdf
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(4) to encourage escalating broadband transmisgieads and capabilities that reflect the evolviatmire of the
broadband networks, including the Internet , angroements in access technology, which enablesucosis to
use and enjoy, and service providers to offer,cavgrg array of content, applications, and services;

(5) to provide for disclosure by broadband netwapkrators of prices, terms, and conditions, andrattlevant
information, including information about the tecteli capabilities of broadband access provided ¢éosy$o inform
their choices about services they rely on to comioate and to detect problems; and

(6) to ensure vigorous and prompt enforcementisfAlt's requirements to safeguard and promote etitign,
innovation, market certainty, and consumer empoweatm

SEC. 4. NET NEUTRALITY SAFEGUARDS.
(a) In General- Each broadband network providerthasiuty to--
(1) enable users to utilize their broadband sendaeccess all lawful content, applications, andises
available over broadband networks, including therimet ;
(2) not block, impair, degrade, discriminate aggiasinterfere with the ability of any person tiline
their broadband service to--
(A) access, use, send, receive, or offer lawfuteaty applications, or services over broadband
networks, including the Internet ; or
(B) attach any device to the provider's network atilize such device in connection with
broadband service, provided that any such devies dot physically damage, or materially
degrade other subscribers' use of, the network;
(3) clearly and conspicuously disclose to userplaim language, accurate information about thedpeature, and
limitations of their broadband service;
(4) offer, upon reasonable request to any persbmpa@dband service for use by such person to offaccess
unaffiliated content, applications, and services;
(5) not discriminate in favor of itself in the atlation, use, or quality of broadband services taraonnection with
other broadband networks;
(6) offer a service such that content, applicati@nservice providers can offer unaffiliated cant@pplications, or
services in a manner that is at least equal tspleed and quality of service that the operatorisecn, applications,
or service is accessed and offered, and withoetfgrence or surcharges on the basis of such dpajgpiications,
or services;
(7) if the broadband network provider prioritizesoffers enhanced quality of service to data o&dipular type,
prioritize or offer enhanced quality of servicealbdata of that type (regardless of the origisath data) without
imposing a surcharge or other consideration foh srritization or quality of service; and
(8) not install network features, functions, or @bifities that thwart or frustrate compliance wiitle requirements
or objectives of this section.

(c) Implementation- Within 180 days after the daftenactment of this Act, the Commission shall adafes that--
(1) permit any person to complain to the Commissibanything done or omitted to be done in violataf
any duty, obligation, or requirement under thistieec
(2) provide that any complaint filed at the Comrigeghat alleges a violation of this section sl
deemed granted unless acted upon by the Commiagioim 90 days after its filing;

(3) require the Commission, upon prima facie shgviiy a complainant of a violation of this sectitm,
issue within 48 hours of the filing of any such qoaint, a cease-and-desist or other appropriaterord
against the violator until the complaint is fullgsolved, and, if in the public interest, such onmttay affect
classes of persons similarly situated to the comald or the violator, and any such order shalirbeffect
until the Commission resolves the complaint withoatler dismissing the complaint or imposing
appropriate remedies to resolve such complaint; and

(4) enable the Commission to use mediation or r@tin or other means to resolve the dispute.

(d) Enforcement- This section shall be enforcedeunidles 1V and V of the Communications Act of ¥9@7
U.S.C. 401, 501 et seq.). A violation of any pramisof this section shall be treated as a violatibthe
Communications Act of 1934, except that the warnmagirements of section 503(b) shall not applyaddition to
imposing fines under its title V authority, the Cmission also is authorized to issue any orderpitioy an order
directing a broadband network operator to pay d&®&g a complaining party.
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Communications Opportunity, Promotion, and Enhancenent Act of 2006 - HR 5252
(passed by the House, June 8, 2006)

TITLE IENFORCEMENT OF BROADBAND POLICY STATEMENT

“SEC. 715. ENFORCEMENT OF BROADBAND POLICY STATEM¥.

“(a) AUTHORITY.—The Commission shall have the aothy to enforce the Commission’s broadband policy
statement and the principles incorporated therein.

“(b) ENFORCEMENT.—

‘(1) IN GENERAL.—This section shall be enforced thie. Commission under titles IV and V. A violatiohtbe
Commission’s broadband policy statement or thegiplas incorporated therein shall be treated aslation of
this Act.

“(2) MAXIMUM FORFEITURE PENALTY.—For purposes ofection 503, the maximum forfeiture penalty
applicable to a violation described in paragraphoflthis subsection shall be $500,000 for eaclatiimn.

“(3) ADJUDICATORY AUTHORITY.—The Commission shallave exclusive authority to adjudicate any
complaint alleging a violation of the broadbandigppktatement and the principles incorporated theféhe
Commission shall complete an adjudicatory procegdimder this subsection not later than 90 days edtipt of
the complaint. If, upon completion of an adjudicgitproceeding pursuant to this section, the Comioriss
determines that such a violation has occurredCtiramission shall have authority to adopt an ordeeguire the
entity subject to the complaint to comply with tt@adband policy statement and the principles po@ted
therein. Such authority shall be in addition to &lwhority specified in paragraph (1) to enforde fection under
tittes IV and V. In addition, the Commission shadive authority to adopt procedures for the adjduinaf
complaints alleging a violation of the broadbandtigyostatement or principles incorporated therein.

“(4) LIMITATION.—Notwithstanding paragraph (1), thCommission’s authority to enforce the

broadband policy statement and the principles im@@ted therein does not include authorizatiortHer
Commission to adopt or implement rules or reguieticegarding enforcement of the broadband polatestent
and the principles incorporated therein, with thke £xception of the authority to adopt proceddioeshe
adjudication of complaints, as provided in parabré®)’

AT&T/BellSouth Merger Commitments (December 28, 206)

Net Neutrality

1. Effective on the Merger Closing Date, and caritig for 30 months thereafter, AT&T/BellSouth wilbnduct
business in a manner that comports with the priesipet forth in the Commission's Policy Statemisatjed
September 23, 2005 (FCC 05-151).

2. AT&T/BellSouth also commits that it will maintea neutral network and neutral routing in itseliime
broadband Internet access service. This commitstait be satisfied by AT&T/BellSouth's agreemerntt oo
provide or to sell to Internet content, applicationservice providers, including those affiliateiih

" Communications Opportunity, Promotion, and Enharexe Act of 2006, HR 5252, 1fi@Tongress.
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AT&T/BellSouth, any service that privileges, degeadr prioritizes any packet transmitted over ATR&lSouth's
wireline broadband Internet access service baséts source, ownership or destination. This comraittrshall
apply to AT&T/BellSouth's wireline broadband Intetraccess service from the network side of theoowst
premise equipment up to and including the InteEhethange Point closest to the customer's premigmet as the
point of interconnection that is logically, templtyar physically closest to the customer's premigere public or
private Internet backbone networks freely exchdnggrnet packets.

This commitment does not apply to AT&T/BellSoutbtgerprise managed IP services, defined as semicgsble
only to enterprise customers 16 that are sepagavices from, and can be purchased without, AT&TiB®uth's
wireline broadband Internet access service, inolyddut not limited to, virtual private network (MPservices
provided to enterprise customers. This commitmésat does not apply to AT&T/BellSouth's Internet @l
television (IPTV) service. These exclusions shatlnesult in the privileging, degradation, or pitization of
packets transmitted or received by AT&T/BellSoutios-enterprise customers' wireline broadband hetesiccess
service from the network side of the customer pseneiquipment up to and including the Internet ErgbaPoint
closest to the customer's premise, as defined above

This commitment shall sunset on the earlier oft\i) years from the Merger Closing Date, or (2)¢effective date
of any legislation enacted by Congress subseqaehttMerger Closing Date that substantially acgks$network
neutrality" obligations of broadband Internet ascesoviders, including, but not limited to, anyikdgtion that
substantially addresses the privileging, degradatio prioritization of broadband Internet acceaffic.'®

Internet Freedom Preservation Act of 2008 - HR 5358ntroduced February 12, 2008)

SEC. 3. BROADBAND POLICY.

Title | of the Communications Act of 1934 (47 U.S151 et seq.) is amended by adding at the enfbllogving
new section:

"SEC. 12. BROADBAND POLICY.
"It is the policy of the United States--

*(1) to maintain the freedom to use for lawful pasps broadband telecommunications networks, inafuiie
Internet, without unreasonable interference frordiscrimination by network operators, as has beerpblicy and
history of the Internet and the basis of user etgimns since its inception;

*(2) to ensure that the Internet remains a viteddan the United States economy, thereby enaltfiadNation to
preserve its global leadership in online commerzktachnological innovation;

*(3) to preserve and promote the open and inteexted nature of broadband networks that enableucosis to
reach, and service providers to offer, lawful cottapplications, and services of their choosimsing their
selection of devices, as long as such devices tlharm the network; and

*(4) to safeguard the open marketplace of ideab@mnternet by adopting and enforcing baselinegutmns to
guard against unreasonable discriminatory favonitisr, or degradation of, content by network operabased
upon its source, ownership, or destination on therhet.°

18 _etter of Commitment, AT&T, December 28, 2006, \B6cket No. 06-74.
% Internet Freedom Preservation Act of 2008, HR 5338" Congress.
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